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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
CARGILL, INC.,
Employer,
And Case No. 21-RC-136849
UNITED FOOD AND COMMERCIAL
WORKERS UNION LOCAL NO. 324

Petitioner.

N N N N N N N N N N N N N

EMPLOYER’S REQUEST FOR REVIEW TO
THE NATIONAL LABOR RELATIONS BOARD OF THE REGIONAL DIRECTOR’S
DECISION TO DISMISS EMPLOYER’S OBJECTION #1

Pursuant to Sections 102.69(c)(4) and 102.67 of the Rules and Regulations of the
National Labor Relations Board (the “Board”), Cargill, Inc. (“Cargill” or the “Employer”), files
this Request for Review to the National Labor Relations Board of the Regional Director’s
Decision to Dismiss Employer’s Objection #1 (hereinafter “Request for Review”) in the
Supplemental Decision and Order Directing Hearing and Notice of Hearing issued on February
25, 2015, by the Regional Director for Region 21 (hereinafter “Supplemental Decision”).! Ex.1.

This Request for Review should be granted based upon the following grounds:
e Substantial questions of law and policy are raised because of the absence of officially
reported National Labor Relations Board (“the Board”) precedent related to arguments

set forth herein concerning the interpretation and enforcement of the Board’s Rules

and Regulations and decisions as they apply to the requirements for challenging

! In the Supplemental Decision, the Regional Director dismissed Employer’s Objection #1 while Objections
#2 through #5 remain pending and were the subject of a hearing held on March 5, 2105. See Ex. 1.



Regional Directors’ decisions and orders in representation matters after a hearing has
been closed and the penalties for failing to follow required procedures.

e The Regional Director’s decision to dismiss the Employer’s Objection #1 is clearly

erroneous and prejudicially affects the rights of the Employer.

e Rulings made in connection with this proceeding have resulted in prejudicial error.

e There are compelling reasons for reconsideration of an important Board policy to

establish proper procedures for dismissing petitions with prejudice.
l. BACKGROUND AND BASIC OVERVIEW

Petitioner United Food and Commercial Workers Union Local No. 324 (the “Petitioner”
or the “Union”) filed a Petition in Case No. 21-RC-133636 on or about July 28, 2014 (the “first
petition”). Petitioner in that case sought an election in an inappropriate unit of a portion of the
production and maintenance employees employed by Cargill at its Fullerton, California facility
(“the Facility”). Ex. 2. Specifically, the Petitioner sought a unit of only packaging, shipping, and
receiving employees, excluding all leads in these categories as statutory supervisors. See EXx. 3 at
1-2. After a hearing on August 12, 2014, the first petition was properly dismissed. Succinctly
stated, the Union failed to prove that certain lead operators and employees were statutory
supervisors and refused to proceed in any unit that included them. See Ex. 3 at 13-14.

The Union did not file a request to review the Decision and Order (“D&0”) as required
by the Board’s Rules and Regulations. Instead, the Union filed the petition in this matter seeking
the same unit that was the subject of the dismissed first petition. Ex. 4. The Employer moved to
dismiss the instant petition on the grounds that Board law requires a six month prejudice period

before refiling a petition for the same or similar unit that was the subject of a petition dismissed



after a hearing concluded. See Exs. 5-7. The Regional Director denied the Employer’s Motion.
Ex. 8.

Another unit hearing was held on October 2, 2014 in this matter. The Petitioner
continued to claim, upon nothing more than exactly the same evidence rejected in the first
hearing, that the same lead operators and employees were statutory supervisors notwithstanding
the Regional Director’s unreviewed and final conclusion after the first hearing to the contrary.
See Ex. 9, October 2, 2014 Tr. at 5-7 and 13; see also Ex. 10, Petitioner’s Post Hearing Brief at
14-18.

The parties filed post hearing briefs addressing the Petitioner’s request for an election in
the inappropriate segment of the integrated production and maintenance unit at the Facility. EXxs.
10 and 11. The Employer also filed a Motion to Strike Petitioner’s Post-Hearing Brief or, in the
Alternative, to Strike the Petition in its Entirety on October 13, 2014, on the grounds that on
October 2, 2014, the Union confirmed that it continued to seek the same unit that was the subject
of the dismissed petition. Ex. 12.2

On October 29, 2014 the Regional Director nevertheless issued a Decision and Direction
of Election (“D&DE”) in an inappropriate portion of the Facility’s production and maintenance
unit. Ex. 14. The Employer filed a Request for Review of the Regional Director’s D&DE on
November 12, 2014. Ex. 15. The Board denied this request in a brief Order dated December 3,
2014. Ex. 16. The Board’s Order did not address the substance of the Employer’s arguments.
Id.

An election was held at the Employer’s facility on December 4, 2014. The tally resulted

in 14 ballots cast for the Petitioner and 14 ballots cast against the Petitioner, with three

2 On October 1, 2014, the Employer also filed a request for special permission to appeal the ruling failing to
grant the motion to dismiss. Ex.13.



challenged ballots. Following the election, the Employer filed Objections to Conduct Affecting

the Results of the Election (“Objections”) including Objection #1 challenging the propriety of the

election as the petition should have been dismissed with prejudice as a result of the dismissal of

Case No. 21-RC-133636. Ex. 17. In Objection #1, the Employer correctly asserts:

The election conducted in this matter is invalid because the petition
should have been dismissed with prejudice as a result of the
dismissal of Case No. 21-RC-133636. The National Labor
Relations Board completely failed to address the Employer’s sound
arguments seeking dismissal in the Employer’s Request for
Review, thereby improperly failing to follow NLRB practices and
regulations and denying the Employer and affected employees due
process.

Ex. 1. The Regional Director rejected this claim and overruled Objection #1. See Ex. 1. This

Request for Review follows.

1. ISSUES
e Whether the Regional Director improperly dismissed the Employer’s Objection #1 to

the election, refused to set aside the results of the election held on December 4, 2014,
and failed to dismiss the petition with prejudice as required.

1. THE EMPLOYER’S OBJECTION #1 TO THE ELECTION, CHALLENGING
THE APPROPRIATENESS OF THE PETITION IN THIS MATTER, SHOULD
HAVE BEEN SUSTAINED
A. Relevant Facts and Procedural History
The Petitioner filed its first petition addressing the Facility on July 28, 2014, in Case No.

21-RC-133636. Ex. 2. After changing its position several times, and after being given a recess at

the hearing to consider the issue specifically, the Petitioner stated on the record that it would
proceed only in a unit of all full-time and regular part-time packaging, shipping, and receiving

employees without lead personnel. Ex. 18, 21-RC-133636 August 12, 2014 Hearing Transcript

(“August 12, 2014 Hearing Tr.”) at 271-72. The Petitioner contended that lead operators and



employees should be excluded because they were supervisors within the meaning of Section
2(11) of the National Labor Relations Act (“the Act”). E.g., Ex. 18 at 11. The Employer sought
to include all lead operators and employees as well as terminal, quality control, and maintenance
employees. Id. at 15.

A hearing to resolve these issues took place on August 12, 2014. Near the end of this
hearing, which lasted almost a full day, the Petitioner was asked specifically if it wanted to
change its position as to whether lead employees were statutory supervisors. It was granted a
recess specifically to consider this question. Ex. 18 at 271-72. After being given all the time it
wanted to define its position, and after being given every opportunity to present all the evidence
it wanted to introduce, the Petitioner clearly stated its conclusion. When asked after the recess if
it wanted to change its position that it would proceed to an election only in a unit of packaging,
shipping, and receiving employees without lead operators and employees (see Ex. 18, August 12,
2014 Hearing Tr. at 270), the Petitioner said simply “No.” Ex. 18 at 272.

Upon the record established at the hearing, the Regional Director correctly concluded in
the D&O that the Petitioner failed to meet its burden of showing that the lead operators and
employees were 2(11) supervisors. Ex. 3 at 13-14. Thus, the Regional Director correctly
concluded that the unit sought by the Petitioner was not appropriate. Id. at 13. Since the
Petitioner expressly disclaimed interest in proceeding in any unit other than the one it demanded
that excluded the lead operators and employees, the Regional Director properly dismissed the
first petition. Id. at 13-14.

The Petitioner did not file a request for review of the D&O. Instead, it responded by
filing a second petition in the instant matter on September 16, 2014. EX. 4. The Petitioner again

sought a unit of only all full time and regular part time employees in the packaging, shipping, and



receiving departments. The Petitioner refused to concede that lead operators in these departments
must be part of any appropriate unit as previously determined by the Regional Director in Case
No. 21-RC-133636. E.g. Ex. 9 at 17 and Ex. 10 at 14-18. Thus, the petition in this matter sought
exactly the same unit already found inappropriate in Case No. 21-RC-133636. Ex. 4.
Notwithstanding, and over the Employer’s objections and numerous challenges, the Regional
Director issued the D&DE, ordering an election in the inappropriate unit. Ex. 14. On December
3, 2014, the Board upheld the Regional Director’s determination and refused to cancel the
election. Ex. 15. Again, the Board was silent as to the substance of the Employer’s position that
the petition in this matter should be dismissed.

As noted above, the improper election was held on December 4, 2014. After the election,
the Employer appropriately maintained its challenge to the petition, the inappropriate unit, and
the election by filing timely Objections. Included in these Objections was Objection #1, again
challenging the propriety of the petition seeking an identical unit to the one found inappropriate
in Case No. 21-RC-133636.

On February 25, 2015 the Regional Director issued a Supplemental Decision, ordering a
hearing on 4 of the Employer’s 5 objections, but dismissing Objection #1. Ex. 1. This Request
for Review follows.

For the reasons discussed below, Objection #1 should be sustained, the results of the
election held on December 4, 2014 should be set aside, and the petition should be dismissed.

B. The Employer’s Objection #1 in This Matter Should be Sustained and the
Election Results Should be Set Aside

The Petition in the instant matter sought the same unit found inappropriate in Case No.
21-RC-133636. Ex. 9, Tr. at 10-13. Indeed, the Petitioner essentially conceded this point. “We

have consistently taken the position in the previous case [21-RC-133636] then in this case that



they [lead employees] are statutory supervisors. We have not changed that position.” Ex. 9, Tr.
at 13; see also Ex. 15 at 7-8 and record citations cited therein. Later at the October 10, 2014
hearing, the Petitioner contended it might have “screwed up” when it made the decision at the
first hearing to proceed only in a unit that excluded lead employees. Ex 9, Tr. at 20. Board law
does not permit this kind of vexatious, piecemeal second guessing.

First, the Board’s Rules and Regulations make clear that the unit determinations made by
the Regional Director after consideration of a hearing record are “final.” 29 CFR § 102.67(b).
The only way to challenge these determinations is to file a request for review with the Board. Id.
Even then, the grounds for review are very narrow. 29 CFR § 102.67(c). They do not include
permitting a petitioner to change a position taken at the hearing solely because the party does not
like the outcome that its positions at the hearing produced. They certainly do not permit allowing
a petitioner to ignore completely the procedures requiring a request for review by filing a new
petition seeking to re-litigate the same issues in the same unit at the same facility while the period
to request review as to the first petition is still pending solely because the Petitioner “changed its
mind” about or might have “screwed up” as to positions taken at the first hearing after seeing the
results they produced. Here, of course, the Petitioner never filed a request to review the D&O
issued in Case No. 21-RC-133636. Thus, the D&O and the decisions made therein are beyond
consideration in any other proceedings for at least six months.

The Rules and Regulations clearly define the procedures required, not suggested, to
challenge the decisions and orders of Regional Directors made after a hearing in a representation
case has concluded. The Board should make clear that these procedures are the only available
options to challenge the decisions and orders of Regional Directors made upon the completed

record in a representation proceeding. Allowing Regional Directors to ignore these Rules and



Regulations for the sole purpose of allowing a petitioner to “change its mind” to receive a “do
over” because the petitioner did not like the outcome of the first hearing should be deemed a
misuse of the powers delegated to Regional Directors by Section 3(c) of the Act and a denial of
due process to the other parties to the representation proceeding.

Second, any effort by the Petitioner to change the position it took as to the unit it defined
in Case No. 21-RC-133636 after the close of the August 12, 2014 hearing would, by definition,
require a re-opening and then reconsideration of the record. The Rules and Regulations do not
permit the Petitioner to do this in the circumstances created by the two petitions it has filed. A
request to re-open the record after the close of the hearing, or a motion for reconsideration or for
a rehearing for that matter, requires “extraordinary circumstances.” 29 CFR § 102.65(¢)(1).
Specifically excluded from such grounds is raising any issue that could have been raised but was
not raised under any other section of the Board’s Rules. Id. Indeed, a request to re-open the
record or for a rehearing requires specification of the error alleged, the prejudice to the movant
caused by this error, what new evidence is to be produced, why it was not available at the
hearing, and how it would change the result. 1d. A motion for reconsideration requires the
identification of a material error with particularity and page number of the record. Of course,
these requests must be made in the proceeding where the record was created, i.e. Case No. 21-
RC-133636. Id.

The Petitioner has never made any effort to define any “extraordinary circumstances”
requiring reopening or reconsidering the record in Case No. 21-RC-133636 because none exist.
To the contrary, the Petitioner’s only stated purposes for filing the second petition seeking to
relitigate the issue of whether lead employees are statutory supervisors was that it “changed its

mind” and “. . . the Union or its counsel may have screwed up at the last hearing” by stating that



it would not proceed in any unit including lead employees. Ex. 10 at 15; Ex. 9 at 20. If the
Petitioner wanted to “change its mind” about which units it found acceptable, it should have done
so when given a recess to do exactly that at the hearing held in Case No. 21-RC-133636. The
Petitioner cannot avoid the consequences of its actions and decisions or the procedures required
to challenge these consequences merely by waiting to see how its first position fares, ignoring the
adverse ruling it produces, and then filing a new matter seeking to re-litigate the issue it lost
solely because it “may have screwed up” by making a choice that led to a result it did not like.

Third, the Board has been consistent in its view that parties should not be allowed to
litigate issues in an untimely or piecemeal fashion. E.g. 29 CFR 8 102.65(e)(1)(no motion for
reconsideration, rehearing, or to re-open the record shall be considered by the Regional Director
with respect to any matter that could have but was not raised pursuant any section of the Board’s
Rules); and cf. Jefferson Chemical Co., Inc., 234 NLRB 992 (1972)(Board will not condone
piecemeal litigation of ULP claims); Peyton Packing Co., Inc., 129 NLRB 1358 (1961)(same).
The Union’s petition in this matter violates both of these principles and these violations were
perpetuated when the Region permitted an election to be held.

To the extent there is any question about the Board’s view on piecemeal litigation (as
suggested by the Regional Director — see Ex. 8 at unnumbered p. 2) or that this sound principle is
applicable to representation proceedings, the Board should clarify that point now. Parties in
representation proceedings should be required to state all their positions at the appropriate
hearing and accept the results those positions produce without the option of getting another
hearing solely to “change its mind” because it made a mistake if it does not like what its positions
produced the first time around. Indeed, the Board’s new election regulations emphasize this

point.



The Petitioner had every opportunity to change its position as to what units it would
accept before and during the hearing in Case No. 21-RC-133636. The Regional Director issued
her decision based upon the evidence in the record and the Petitioner’s stated position as to
whether and to what extent it would proceed to an election based upon determinations made on
that record. The Petitioner had procedures available to it to challenge the Regional Director’s
determinations based upon the record and the positions asserted by the first petition at the time
the record was created. The Petitioner chose not to use those required procedures. Whether the
instant petition is considered an effort to re-litigate the same issues already decided in Case No.
21-RC-133636, or a piecemeal effort to offer a new position in a new proceeding as to the same
unit at the same facility that was addressed in Case No. 21-RC-133636 that could have and
should have been made in the first case, it is clear that the Union’s petition in this case is
improper. As such, Objection #1 should be sustained, the results of the December 4, 2014
election should be set aside, and the petition should be dismissed.

Finally, the Casehandling Manual makes clear that the instant petition should have been
dismissed regardless of how the Petitioner attempts to define it. Since the Petitioner sought the
same unit it sought in Case No. 21-RC-133636 and this unit has already been found
inappropriate, the petition should have been dismissed for this reason alone and the election
results should be set aside. See Casehandling Manual Part Two Representation Proceedings
(CHM) 8§ 11011. To the extent the Petitioner purported to change its position in this case and
seek a different portion of the unit at issue in Case No. 21-RC-133636, it could not do so without
first accepting the dismissal of the petition in Case No. 21-RC-133636, requesting review of the

decision in that case, or seeking withdrawal of the petition. Accepting dismissal, or any

10



withdrawal to the extent such an option is even available at this stage, must come with prejudice
and with a six-month bar to filing a new petition. E.g. CHM § 11112.1(a).

The Casehandling Manual is clear that petitions withdrawn after a hearing has been
closed cannot be refiled for a period of six months. It makes no sense to suggest that this same
prejudice period should not apply when the petitioner’s petition is dismissed after a hearing has
closed because a petitioner states it will not proceed in any unit other than the one it defined and
litigated at a hearing, and the Regional Director concludes this unit is not appropriate. To
conclude otherwise would condone, if not encourage, exactly what has happened in this matter.
A party can take one position at a hearing and see what result it produces. If it does not like the
outcome, it can bypass the requirements of the Board’s Rules and Regulations defining how
decisions must be reviewed by filing a new action seeking the same unit under a different theory
that it could have or should have raised in the first proceeding. This vexatious conduct produces
exactly the kind of wasteful misuse of resources that the Board has condemned in other contexts.
See Jefferson Chemical, 200 NLRB at 992 n.3.

In light of the above, it is clear that the very integrity of the Board’s processes is at issue
in this proceeding. To the extent there is any ambiguity in the application of the Board’s Rules
and Regulations and the Casehandling Manual, they should be made clear now. The Board
should not permit petitioners to avoid the consequences of positions taken at hearings merely by
ignoring the decisions of Regional Directors and filing new petitions seeking to re-litigate the
same issues that have already been decided using positions or arguments that were available but
intentionally not used in the first proceeding. Moreover, it is important for the Board to clarify
that the wasteful and vexatious misuse of the Board’s procedures pursued by the Petitioner in this

case will not be tolerated. The Board should make it clear that the procedures in its well-
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established Rules and Regulations must be followed and that there are consequences for
calculated and intentional decisions to do otherwise.

Thus, the Board should immediately order that Employer’s Objection #1 to the election be
sustained. The results of the election held on December 4, 2014 should be set aside. Further, the
petition should be dismissed with prejudice such that the Petitioner is precluded from seeking an
election in any unit including packaging, shipping and or receiving employees at the Facility for a
period of six months from the date of the Board’s Order.

IV. CONCLUSION

For the reasons set forth above, the Board should sustain the Employer’s Objection #1 to
the election, set aside the results of the election held on December 4, 2014, dismiss the petition,
and otherwise bar the Petitioner from refiling another petition in any unit including packaging,
shipping and or receiving employees at the Facility for a period of six months from the date of

the Board’s Order.

Respectfully submitted,

Is/
Douglas M. Topolski
Daniel A. Adlong, Esq.
Ogletree, Deakins, Nash, Smoak
& Stewart, P.C.
1909 K Street, N.W., Suite 1000
Washington, DC 20006
(202) 263-0242
Attorneys for Respondent, Cargill, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 11, 2015 this Employer’s Request for Review to
the National Labor Relations Board of the Regional Director’s Decision to Dismiss Employer’s
Objection #1 was filed electronically and that service copies were sent via e-mail (given the

volume, exhibits will follow by FedEXx) to:

Robert A. Cantore, Esq.
Gilbert & Sackman

3699 Wilshire Blvd Suite 1200
Los Angeles, CA 90010
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Olivia Garcia, Regional Director

National Labor Relations Board, Region 21
888 S. Figueroa Street, 9" Floor

Los Angeles, California 90017
olivia.garcia@nlrb.gov

/sl
Douglas Topolski

20580063.1
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UNITED STATES OF AMERICA
BFFORE THE NATIONAL LABOR RELATIONS BOARD
Region 21
CARGILL, INC.
Employer
and Case 21-RC-136849

UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO. 324

Petitioner
SUPPLEMENTAL DECISION
AND
ORDER DIRECTING HEARING
AND
NOTICE OF HEARING
This Decision' contains my determinations regarding the three determinative
challenged ballots and the Employer’s objections to conduct affecting the results of the election
conducted on December 4, 2014,” among the employees of the Employer, in the unit found
appropriéte for the purposes of collective bargaining (“unit”).> The Employer’s objections
allege: (1) the dismissal of the petition in Case 21-RC-133636, should have been with prejudice,
which would have precluded the processing of the petition in the above-captioned matter; (2) the

Petitioner threatened unit employees in order to cause them to drop their opposition to the

Petitioner; (3) Petitioner supporters engaged in electioneering in the polling area while the polls

. " This report has been prepared under Section 102.69 of the Board’s Rules and Regulations, Series 8, as amended.
? Unless otherwise specified, all dates herein are 2014.
’ The collective-bargaining unit found appropriate in this matter is composed of:
INCLUDED:  All full-time and regular part-time packaging, shipping, and receiving employees employed by the
Employer at its facility located at 566 North Gilbert Street, Fullerton, California;
EXCLUDED: All other employees, maintenance employees, terminal employees, quality-control employees,
staffing-agency employees office clerical employees, guards and supervisors as defined in the Act.



were open; (4) the Petitioner instructed its election observer to solicit and encourage
electioneering in the polling area just before the polls opened; and>(5) while waiting in line to
vote, pro-Petitioner unit employees engaged in a loud demonstration just outside the polling
room and Board agents made no effort to investigate or end the conduct.

As described below, I have determined that that Employer’s Objection No. 1 is
without merit, and should be overruled. I have further concluded that the substantial and
material factual and legal issues raised by the three determinative challenged ballots and
Employer’s Objection Nos. 2, 3, 4 and 5 can best be resolved by a hearing, and herein Order and
give Notice of such hearing.

Procedural History

The petition in this matter was filed on September 16. Pursuant to a Decision and
Direction of Election issued on October 29, an election by secret ballot was conducted on
December 4, among the employees in the above-noted unit. The tally of ballots served on the
parties at the conclusion of the election showed that of approximately 33 eligible voters, 14 cast
ballots for, and 14 against, the Petitioner. There was one void ballot and three challenged
ballots, which are sufficient in number to affect the results of the election. The Employer timely
filed objections to the election, a copy of which was served upon the Petitioner. A copy of the
Employer’s objections is attached hereto as Attachment A.

The Challenged Ballots

During the election, the ballots of Josh Ennulat, Leonardo Garcia, and Donna
Teuscher were challenged on the grounds that they are office clerical employees, which are
excluded from the collective-bargaining unit. Ennulat and Garcia were challenged by the

Employer’s observer and Teuscher was challenged by the Petitioner’s observer. All three names



were listed on the Excelsior list proffered by the Employer. The Employer contends that based
on the Petitioner’s intention to challenge Teuscher, the Employer re-evaluated its view of the
unit and decided to challenge Ennulat and Garcia.

Josh Ennulat

According to the Employer, Ennulat works in the shipping office and provides
administrative support for orders delivered to customer California Oils Corporation (“Caloils™).
Ennulat’s primary responsibility is to create and coordinate shipments in the computer system for
Caloils. Ennulat ensures that finished goods are delivered to an off-site storage facility and to
the appropriate carrier. Ennulat maintains frequent contact with Caloils and the off-site storage
facility. These duties occupy over 90 percent of his work time. The Employer concludes that
Ennulat is an office clerical and, as such, is not included in the unit.

The Petitioner contends that Ennulat is a “shipping reliever” who performs work
in the shipping office, which is in the packaging building, where all other unit employees also
work. Ennulat uses a computer to monitor inventory and shipping of products for Caloils. On
about 3 out of 5 work days, Ennulat uses a forklift to load trucks along side of other unit
employees. Ennulat also frequently performs substitute and overflow loading duties. The
Petitioner asserts that Ennulat is a shipping employee who shares a sufficient community of
interest with unit employees to warrant his inclusion in the unit.

Leonardo Garcia

With regard to Garcia, the Employer contends that he is the inventory control
clerk and, until recently, shared the same office with Ennulat and Teuscher. Garcia also spent
some time in the administrative offices, and later worked in the production office, where no unit

employees work. Garcia’s duties are centered on making sure that the plant’s inventory is



properly reflected in the Employer’s SAP computer systems. Garcia runs checks on the
computer system to ensure that all the data in the system is complete and up to date, and makes
adjustments to inventory in the computer system if verified discrepancies are brought to his
attention. Ninety percent or more of Garcia’s work is related to the SAP computer system. The
Employer contends that Garcia has limited contact with unit employees. The Employer
concludes that Ennulat is an office clerical employee and, as such, is not included in the unit.

The Petitioner contends that Garcia holds the title of “production controller and
shipping” and, until recently, worked in the shipping office. Garcia works directly with unit shift
leads Jaime Sedano and Rafael Rodriguez. Garcia receives production orders from Sedano,
checks for discrepancies between actual inventory and related computer records, and fixes
computer records when necessary. Garcia also works closely with packaging side forklift
operators and receiving department employees to perform these duties. According to the
Petitioner, Garcia estimates that 60 percent of his time is spent in the office and 40 percent of his
time is spent on the shop floor. Garcia often operates a forklift to load finished goods and also
substitutes for unit shipping lead Ray Ramirez when he is absent. The Petitioner argues that
Garcia is a shipping employee who shares a sufficient commugity of interest with unit employees
to warrant his inclusion in the unit.

Donna Teuscher

Regarding Teuscher, the Petitioner posits that she works in the shipping office as
a traffic coordinator, and rarely works outside of the shipping office. The Petitioner contends
that she has no duties in packaging, the warehouse, or other areas where bargaining unit

employees work. Teuscher spends her workday scheduling trucks to pick up finished goods,



schéduling trucks for the terminal side of the plant,” and interacting with customers. According
to the Petitioner, other than with customers and non-unit truck drivers, most of Teuscher’s
interactions are with Employer supervisors and managers, but not with other employees. The
Petitioner concludes that Teuscher is an office clerical employee and, as su<l:h, is not included in
the unit.

For its part, the Employer contends that Teuscher is the Employer’s transportation
coordinator. Teuscher works in the shipping office, which she shares with Ennulat, Ramirez, and
a temporary employee. Teuscher ié responsible for ensuring that the correct type and amount of
finished product ’gets on the right trucks. Teuscher contacts shipping companies to coordinate
when trucks come to the facility, and uses the SAP computer system to prepare and print a
packing lists. Through the computer system, Teuscher sends the packing ljsts to the shipping
clerk,’ who allocates the materials and then informs unit shipping employees of what to load.
Teuscher also monitors order fulfillments against truck schedules based on appointment times
and the shipper that is assigned to load the truck. The shipper and or the shipping clerk will let
Teuscher know of problems with trucks, short shipments, materials that cannot be located, and
other issues. Conversely, if Teuscher detects any problems, she will contact the shippers to
determine possible causes and solutions. Teuscher regularly fills in for ar‘ld assists Ramirez and
Ennulat. She also performs SAP computer health checks as Garcia does. The Employer
contends that Teuscher’s regular duties place her in constant daily contact with other unit
employees including shipping loaders Tim Albert, Oscar Ramos, and Albert Ramirez, and

production leads Jaime Sedano and Rafael Rodriguez. Thus, the Employer concludes that

* The terminal side of the plant is excluded from the unit.

> The shipping clerk currently is a temporary employee.



Teuscher is a plant clerical employee and an integral part of the shipping process, and as such

shares a sufficient community of interest with unit employees to warrant her inclusion in the unit.
Upon consideration of the evidence presented and adduced by the investigation, I

conclude that the challenges to the ballots cast by Josh Ennulat, Leonardo Garcia and Donna

Teuscher raise substantial and material issues of fact that can best be resolved by a hearing.

The Objections and Analysis

Objection No. 1

The election conducted in this matter is invalid because the petition

should have been dismissed with prejudice as the result of the

dismissal of Case No. 21-RC-133636. The National Labor

Relations Board completely failed to address the Employer’s sound

arguments seeking dismissal in the Employer’s Request for

Review, thereby improperly failing to follow NLRB practices and

regulations and denying the Employer and affected employees due

process.

In Case 21-RC-133636, the Petitioner sought to represent a unit of all full-time
and regular part-time packaging, shipping, and receiving employees employed by the Employer
at its facility located at 566 North Gilbert Street, Fullerton, California. At the hearing conducted
in that matter on August 12, the Employer asserted’that the petitioned-for unit was not
appropriate because it did not include the maintenance, terminal, and quality-control employees.
Additionally, the Employer contended that the packaging and shipping leads and a quality-
control employee are not supervisors and, therefore, should be included in the unit. The
Petitioner took contrary positions and these issues were litigated. During the hearing, the
Petitioner stated that it did not wish to proceed to an election in any alternate unit if the unit

sought by the Petitioner was deemed to be inappropriate. In the Decision and Order issued on

September 11, the Regional Director found that the packaging and shipping leads were not



supervisors as defined in the Act, and should be included in any appropriate unit. Thus, the
Regional Director found that the petitioned-for unit was not an appropriate unit because it
excluded the packaging and shipping leads and, therefore, the petition was dismissed.® No party
requested reconsideration or made any request for review of the Decision and Order.

Thereafter, on September 16, the Petitioner filed the instant petition seeking to
represent packaging, shipping and receiving employees employed by the Employer.

On September 23, the hearing which had been initially scheduled in this matter,
was reset to commence on October 2.

On September 24, the Employer filed a Motion to Dismiss the Petition with
Prejudice, and on September 26, the Employer filed a Reply to Union’s Opposition to Motion to
Dismiss the Petition. In its motion and its reply, the Employer contended that the unit sought in
this. matter is identical to the unit sought by the Petitioner in Case 21-RC-133636, and that
dismissal of the instant petition was warranted because it was determined in Case 21-RC-133636
that the unit sought by the Petitioner was inappropriate. The Em'ployer further asserted that the
Board’s Rules and Regulations prohibited the Petitioner from filing a new petition concerning
the same unit of the Employer’s employees while the period for filing a request for review of the
Decision and Order in Case 21-RC-133636 was still pending, and prohibited the Petitioner from
filing a new petition to re-hear or re-open the record in Case 21-RC-133636, or to seek
reconsideration of the Decision and Order in that case. The Employer also asserted that the

instant petition was an effort to litigate issues in an untimely or piecemeal fashion.

¢ Therein, the Regional Director noted that under these circumstances, it was not necessary to rule on the other
tssues litigated at hearing.



Later on September 26, the Regional Director issued an Order Denying
Employer’s Motion to Dismiss Petition with Prejudice, which discussed in detail the various *
reasons why the Employer’s Motion was without merit. For the reasons set forth therein, the
Regional Director concluded that neither the prior petition, nor the Decision and Order,
foreclosed the Petitioner from filing afid pursuing the instant petition, and the petitioned-for unit
therein.

On October 1, the Employer filed a Request for Special Permission to Appeal
Ruling of the Regional Director Denying Employer’s Motion to Dismiss the Petition with
Prejudice. By letter dated October 2, the Executive Secretary informed the Employer that its
request for special permission to appeal was procedurally improper and would not be considered
by the Board, but could instead be considered in connection with a request for review of any
subsequent decision issued by the Regional Director.

At hearing on October 2, the Petitioner amended its petition to indicate that it was
seeking to represent the unit described above at footnote 3. During the hearing, the Employer
and Petitioner took the same pésitions as in the prior heaﬁng in Case 21-RC-133636, regarding
the unit placement of maintenance, terminal and quality-control employees, the supervisory
status of packaging leads and a shipping lead, and how both issues apply to the one quality-
control employee. At hearing, the parties stipulated that the Regional Director should take
administrative notice of the record developed in the hearing in Case 21-RC-133636 to decide the
1ssues raised at the hearing in Case 21-RC-136849. No additional witnesses or evidence were
presented at hearing on October 2. During the hearing, the Employer again argued that the
petition in Case 21-RC-133636 should have been dismissed with prejudice to refiling, the unit

sought by the Petitioner was not appropriate, issues should not be relitigated, and, therefore, the



petition should be dismissed. Prior to the hearing’s close, the Petitioner confirmed that it wished
to proceed to an election in an alternate unit if the unit sought by the Petitioner was deemed to be
inappropriate.

On October 9, both parties submitted post-hearing briefs. In its brief, the
Employer argued: (1) the petition should be dismissed with prejudice, (2) if the petition is not
dismissed, the Employer’s October 1 request for a special appeal from the order denying its
motion to dismiss should be granted, and alternatively (3) an election should be directed in the -
unit proposed by the Employer. Additionally, on October 13, the Employer filed a Motion to
strike the Petitioner’s post-hearing brief, or portions of it regarding the supervisory status of lead
employees. Therein, the Embloyer again argued for the dismissal of the instant petition. -

As referenced above, on October 29, the Regional Director issued a Decision and
Direction of Election in the instant matter.

On November 12, the Employer filed its request for review of the Decision and
Direction of Election, and again argued that the petition should be dismissed with prejudice or,
alternatively, an election should be directed in the unit proposed by the Employer.

By Order dated December 3, the Board denied the Employer’s Request for
Review of the Decision and Direction of Election as it raised no substantial issues warranting
review.

In support of Objection No. 1, the Employer references the arguments that it
advanced in its September 24 and 26, October 9, and November 12 submissions.

The Petitioner contends that Employer’s Objection No. 1 provides no basis to set

aside the election.



The Board’s Casehandling Manual Part Two Representation Proceedings provides
for the withdrawal of petitions with 6 months prejudice (Secs. 11112, 11113, and 11118). The
Manual provides for dismissal without prejudice of RM and RD petitions, when a union has
disclaimed interest in representing the invol\}ed employees (Sec. 11124). The Manual makes no
provision for the dismissal of petitions with prejudice, which has been sought by the Employer.

As detailed above, since the filing of this petition, the Employer has repeatedly
advanced various procedural and due process arguments in support of its position that the instant
petition should be dismissed. Such arguments were considered and subsequently rejected in the
Order issued on September 26, the Decision issued on October 29, and the Board’s Order dated
December 3. The Employer’s motions to dismiss have been fully litigated and the Employer
raises nothing new that either was not or could nof have been previously litigated in this matter.
Finally, inasmuch as the Board has previously denied the Employer’s Request for Review, the
Employer is not now entitled to relitigate this issue as an objection. See Pittsburgh Plate Glass
v. NLRB, 313 U.S. 146, 162 (1941); Board’s Rules, Secs. 102.67(f) and 102.69(c); Middletown
Hospital Association, 282 NLRB 541 (1986), and NTA Graphics, Inc., 303 NLRB 801 (1991).
| Accordingly, I determine that that Employer’s Objection No. 1 is without merit,

and should be overruled in its entirety.

Objection No. 2

The Union, by its employees and agents, threatened voting unit
employees with harassment and other consequences if they did not
cease exercising their Section 7 right to oppose union
representation. This illegal conduct took place between the date
the petition was filed and the date election was held.

10



The Employer contends that a unit employee, herein referred to as Witness A, will
testity in support of Employer’s Objection No. 2.

According to the Employer, Witness A will testify that at a meeting conducted by
the Employer, the witness told employees that the Union did not help strikers when the witness
was involved in a strike at a former employer. A few days later, during the critical period, Union
Organizing Director Gilbert Davila visited Witness A at his home, as he had done once before.
Davila told Witness A that he heard about what the witness said at the meeting, accused the
witness of not telling the truth, and ended their argument with words to the effect that, “I know
where you stand and I will not be back to your house unless I hear another story like this and
then I will have to come talk to you.”

Regarding Employer’s Objection No. 2, the Petitioner denies having engaged in
any objectionable conduct.

Inasmuch as there are substantial and material factual and legal issues with regard

to Employer’s Objection No. 2, I shall order a hearing for this objection.

Objection No. 3

Union supporters engaged in electioneering in the polling area
while the polls were open.

Objection No. 4

Union employees instructed the Union observer to solicit and
encourage electioneering in the polling area just before the polls
opened on December 4, 2014.

Objection No. 5

Union supporters engaged in a loud demonstration just outside the
polling room while waiting in line to vote and while the polls were



open and no effort was made by Board agents conducting the
clection to investigate or end this disruptive and illegal conduct.

Inasmuch as they are related, I will consider Employer’s Objection Nos. 3, 4, and
5 together. The Employer contends that two unit employeés and another person, herein referred
to as Witness B, Witness C, and Witness D, will testify in support of these objections.

According to the Employer, Witness B will testify that while serving as the
Employer’s election observer, unidentified pro-Petitioner employees walked within several feet
of the observer’s table after they left the voting booth and gave the “thumbs up” gesture to the
Union observer, in the presence of voters, observers, and the Board agents conducting the
election. Nothing was said to these employees about electioneering. Witness B will further
testify that that while serving as the Employer’s election observer, the witness heard a lot of loud
noise coming from a line of voters waiting to vote just outside the door to the polling area, which
was about 30 to 40 feet from the observer table. When Witness B brought this to the attention of
the Board agents, they allegedly told Witness B to disregard it.

The Employer contends that Witness C will testify that while the witness was in
the polling area, the witness was booed by unidentified pro-Petitioner employees who were
waiting in line to vote.

In support of Objection No. 4, the Employer contends that Witness D will testify
that inside the polling area, as the preelection conference was ending, Director Davila called to
the Petitioﬁer observer by name, and gave the observer a “thumbs up” sign, which was obscured
behind a folder Davila was carrying. The Employer contends that this constitutes evidence that
the Petitioner had worked out a system of campaigning in the polling area while the polls were

open.

12



For its part, the Union denies that the conduct alleged in Employer’s Objection
Nos. 3. 4 and 5 constitutes objectionable conduct.
Inasmuch as there are substantial and material factual and legal issues with regard

to Employer’s Objection Nos. 3, 4, and 5, I shall order a hearing for this objection.

Conclusions
In view of the conflicting positions of the parties and the substantial and material
factual and legal issues raised by the challenges to the ballots cast by Josh Ennulat, Leonardo
Garcia, and Donna Teuscher, and Employer’s Objection Nos. 2, 3, 4, and 5, I conclude that such
challenges and objections can best be resolved by a hearing. Accordingly, pursuant to Section
102.69(d) of the Board’s Rules and Regulations, Series 8, as amended, I shall direct a hearing on

the above-mentioned challenged ballots and on Employer’s Objection Nos. 2, 3, 4, and 5.

As noted above, T have determined that Employer’s Objection No. 1 is without
merit, and should be overruled in its entirety.

Right to File Exceptions: Under the provisions of Secs. 102.69 and 102.67 of the
Board’s Rules and Regulations, a request for review of this Supplemental Decision may be filed
with the Board in Washington, D.C. The request for review must be received by the Board in
Washington, D.C. by March 11, 2015. Under the provisions of Sec. 102.69(g) of the Board’s
Rules, documentary evidence, including affidavits, which a party has timely submitted to the
Regional Director in support of its objections or challenges and that are not included in the
Supplemental Decision, is not part of the record before the Board unless appended to the fequest
for review or opposition thereto that the party files with the Board. Failure to append to the

submission to the Board copies of evidence timely submitted to the Regional Director and not

'



included in the Supplemental Decision shall preclude a party from relying on that evidence in
any subsequent related unfair labor practice proceeding.

Procedures for Filing Exceptions: Pursuant to the Board’s Rules and
Regulations, Sections 102.111 —102.114, concerning the Service and Filing of Papers,
exceptions must be received by the Executive Secretary of the Board in Washington, D.C. by
close of business on March 11, 2015 at 5:00 p.m. Eastern Time, unless filed electronically.
Consistent with the Agency’s E-Government initiative, parties are encouraged to
file exceptions electronically. If exceptions are filed electronically, the exceptions will be
considered timely if the transmission of the entire document through the Agency’s website is
accomplished by no later than 11:59 p.m. Eastern Time on the due date. Please be
advised that Section 102.114 of the Board’s Rules and Regulations precludes acceptance of
exceptions filed by facsimile transmission. Upon good cause shown, the Board may grant
special permission for a longer period within which to file.” A copy of the exceptions must be
served on each of the other parties to the proceeding, as well as to the undersigned, in

accordance with the requirements of the Board’s Rules and Regulations.

ORDER
IT IS HEREBY ORDERED that a hearing be held before a duly designated

hearing officer for the purpose of receiving evidence to resolve the issues raised by the

TA request for extension of time, which may also be filed electronically, should be submitted to the Executive
Secretary in Washington, and a copy of such request for extension of time should be submitted to the Regional
Director and to each of the other parties to this proceeding. A request for an extension of time must include a
statement that a copy has been served on the Regional Director and on each of the other parties to this proceeding in
the same manner or a faster manner as that utilized in filing the request with the Board.
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challenges to the ballots cast by Josh Ennulat, Leonardo Garcia, and Donna Teuscher, and by

Employer’s Objection Nos. 2, ‘3, 4, and 3.

IT IS FURTHER ORDERED that the hearing officer designated for the purpose of
conducting such hearing shall prepare and cause to be served upon the parties a report containing
the resolution of the credibility of witnesses, findings of fact, and recommendations to the Board
as to the disposition of the challenges to the ballots cast by Josh Ennulat, Leonardo Garcia, and
Donna Teuscher, and the disposition of Employer’s Objection Nos. 2, 3,4, and 5. The
provisions of Section 102.69 of the above Rules shall govern with respect to the filing of

exceptions or an answering brief on the exceptions to the hearing officer’s report.®

NOTICE OF HEARING
PLEASE TAKE NOTICE that, on March 5, 2015, and such consecutive days
thereafter until concluded, at 9:00 a.m., PST, in Hearing Room 903, Ninth Floor, 888 South
Figueroa Street, Los Angeles, California, a hearing will be conducted for the purposes set forth
in the above Order, at which time and place the parties will have the opportunity to appear in
person, or otherwise, and give testimony.

Dated at Los Angeles, California on February 25, 2015.

Olivia Garcia

Regional Director

Region 21

National Labor Relations Board

¥ This direction of hearing is subject to special permission to appeal in accordance with Section 102.69(i)(1) and
Section 102.64 of the Board’s Rules and Regulations, Series 8, as amended.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

)
CARGILL, INC., )
)
Employer, )
)
)

and Case No. 21-RC-136849

UNITED FOOD AND COMMERCIAL
WORKERS UNION LOCAL NO. 324

3

Petitioner.

EMPLOYER'S OBJECTIONS TO CONDUCT
AFFECTING THE RESULTS OF THE ELECTION

On December 4, 2014, an election was held in the above-referenced matter. On that day,
the ballots were counted. The tally included 14 yes votes for the Petitioner United Food and
Commercial Workers Union Local No. 324 (hereinafter "Petitioner” or the "Union"), 14 no votes
cast for Cargill, Inc. ("Cargill" or "Employer™), 3 challenged ballots and 1 void ballot. Pursuant
to Section 102.69 of the National Labor Relations Board's ("the Board") Rules and Regulations,

the Employer files these Objections to conduct affecting the results of the election.

OBJECTION NO. 1: The election conducted in this matter is invalid because the petition

“should have been dismissed with prejudice as the result of the dismissal of Case No. 21-RC-
133636. The National Labor Relations Board completely failed to address the Employer’s sound

arguments seeking dismissal in the Employer’s Request for Review, thereby improperly failing

to follow NLRB practices and. regulations and denying the Employer and affected employees due

process.



OBJECTION NO. 2: The Union, by its employees and agents, threatened voting unit

employees with harassment and other consequences if they did not cease exercising their Section
7 right to oppose union representation. This illegal conduct took place between the date the
petition was filed and the date election was held.

OBJECTION NO. 3: Union supporters engaged in electioneering in the polling area

while the polls were open. '

OBJECTION NO. 4: Union employees instructed the Union observer to solicit and

encourage electioneering in the polling area just before the polls opened on December 4, 2014.

OBJECTION NO. 5: Union supporters engaged in a foud demonstration just outside the

polling room while waiting in line to vote and while the polls were open and no effort was made
by Board agents conducting the election to investigate or end this disruptive and illegal conduct.

HEARING REQUESTED: The Employer requests a hearing on the genuine issues of

material facts raised by these Objections, which will be supported by competent evidence that
will be timely submitted to the Regional Director in accordance with the Board's Rules and
Regulations. Based on the evidence presented, the Employer requests that the results of the

December 4, 2014 election be set aside and that the petition be dismissed with prejudice.



Respectfully submitted,

/’) _

Douglas M. Topolsm
Daniel A. Adlong, Esq.
Ogletree, Deakins, Nash, Smoak
& Stewart, P.C.
1909 K Street, N.W., Suite 1000
Washington, DC 20006
(202) 263-0242 Attorneys for Respondenl,
Cargill, Inc.




CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this 11" day of December 2014, the foregoing Employer’s
Objections to Conduct Affecting the Election was filed electronically and that service copies
were sent via e-mail to:

Robert A. Cantore, Esq.
Gilbert & Sackman

3699 Wilshire Blvd Suite 1200
Los Angeles, CA 90010
rac(@gslaw.org

Olivia Garcia, Regional Director

National Labor Relations Board, Region 21
888 S. Figueroa Street, 9" Floor

Los Angeles, California 90017
olivia.garcia@nlrb.gov

Sylvia Meza, Board Agent

National Labor Relations Board, Region 21
888 S. Figueroa Street, 9" Floor

Los Angeles, California 90017
sylvia.meza@nlrb.gov

/f\ )
[ T T

Douglas Topolski
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.!
Employer
and

UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO, 324

Petitioner

DECISION AND ORDER

Case 21-RC-133636

United Food & Commercial Workers Union Local No. 324 (Petitioner) filed the instant

petition on July 28, 2014, seeking to represent all full-time and reguiar part-time packaging,

shipping, and receiving employees employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California for collective-bargaining purposes; excluding all other

employees, packaging leads, shipping leads, office cletical employees, professional employees, -

staffing agency employees, guards and supervisors as defined in the National Labor Relations

Act?

The Employer contends that the petitioned-for unit is not an appropriate unit because it

does not include the maintenance, terminal, and quality-control employees, who share a

! The Employer’s name appears as amended at the hearing,
2 The Petitioner’s name appears as amended at the hearing.
* The Petitioner amended the unit description at the hearing,




the packaging and shipping leads are not supervisors as defined in the Act, and should also be

included in the unit,

|
|
|
|
community of interest with the petitioned-for employees. In addition, the Employer contends that
On August 12, 2014, a hearing in this matter was held before a hearing officer of the

National Labor Relations Board (the Board), and the parties thereafter filed briefs. Pursuant to

the provisions of Section 3(b) of the National Labor Relations Act (the Act), the Board has
delegated its authority in this proceeding to me.

| 8 THE ISSUES AND SUMMARY

The issues are:

1. Whether the packaging, shipping, and receiving employees share an overwhelming ‘

community of interest with the maintenance, terminal, and quality-control employees,
s0 as to be included in a single unit for purposes of collective bargaining.
2. Whether the packaging leads (Jaime Sedano and Rafael Rodriguez), the shipping Jead

(Raymond Ramirez), and a quality-control employee (Steve Lim), ate supervisors

under the Act, The Petitioner contends that they are supervisors as defined by
Section 2(11) of the Act. The Employer contends that they are employees as defined
in the Act, and should be included in the unit.
Based on the record in its entirety, I find that the packaging and shipping leads are not
supervisors as defined in the Act, and should be included in any appropriate unit. Thus, I find
that the petitioned-for unit is not an appropriate unit because it excludes the packaging and

shipping leads. At the hearing, the Petitioner stated that it does not wish to proceed to an § f




clection in any alternate unit if the unit sought by the Petitioner is deemed to be inappropriate.
Therefore, I hereby dismiss the petition.*

FACTUAL BACKGROUND

A. Overview of the Emplovet’s Operation

The Employer is engaged in the business of operating an oil processing facility in
Fullerton, California,” Oil arrivc;s at the facility in bulk via railcars or trucks, It is then stored,
tested in a lab at the facility, certain oils are blended, and oil ultimately get packaged and shipped
to customers. A total of 51 employees (including 3 leads) work in the following depar{ments:
terminal, quality-control, maintenance, packaging, shipping, and receiving.®

Terminal employees unload the oil from railcars or trucks, and transfer it to the
appropriate tanks, The quality-control department (also known as the lab) is in charge of testing
the oil each time it gets moved within the facility and after it gets blended. This department has
four lab technicians who perform the analysis to test the oil. Various employees, including
terminal employees, leads, and certain packaging employeces, drop off oil samples at the lab for
testing. The maintenance department currently consists of four mechanics responsible for
repairing equipment in the facility, including equipment used by machine operators in the

packaging department.

* Since the Petitioner does not wish to proceed to an election in any alternate unit, it is not necessary to rule on the
issues of: (1) whether the packaging, shipping, and receiving employees share an overwhelming community of
interest with the maintenance, terminal, and quality-control employees; and (2) whether Steve Lim, a quality-control
employee, is a supervisor as defined in the Act.

5 The parties agreed to a commerce stipulation: the Employer, a Delaware corporation, with = facility located at
Fullerton, California, is engaged in the business of operating an oil processing facility. During the past 12 months, a
representative period, the Employer, purchased and received goods valued in excess of $50,000 which goods were
shipped directly to the Employer’s Fullerton, California facility from points located outside the State of California.

6 Eight employees work in the terminal, 4 in quality-control, 4 in maintenance, 23 in packaging, 9 in shipping, and 3
in receiving,




_ Packaging-department employees perform various tasks. There, employees operate one
of four lines: one where oil is packed into 35 Tb. jugs in a cardboard boxes; one where it gets
packed as a 50 1b. cube; one where oil gets packed into 5-quart bottles; and a so-called OLE line
where oil get packed in different types of smaller bottles. Among the packaging employees,
some work as relievers, votator operators, filler operators, or depalletizers. Relievers are
responsible for filling in and relieving anyone in the lines, votator operators operate a particular
machine that adjusts the viscosity of the oil, filler operators operate the machines in the line, and
depalletizers remove boxes from pallets. Other packaging employees use forklitts to move the
packaged oil to a warchouse area.

Thereafter, the oil gets shipped out by employees in the shipping department. Shipping
employees either load trucks with finished product or perform clerical work related to shipping.

The receiving department handles the purchase and receipt of raw materials. The
purchaser coordinates the purchase of raw materials while the other receiving employees operate
forklifts to unload and store the material at the facility.

Stephanie Puig (“Puig”) is the supervisor of the terminal, packaging, shipping, and
receiving departments. In those departments, Puig is fesponsible for issuing any necessary
discipline. She is also involved in hiring for those departments. Employees go to her to' request
time off, and she approves vacation requests. She is also re-sponsible for conducting performance
appraisals for those em;;loyces.

B. Packaging Leads Jaime Sedano and Rafael Rodriguez’

There are two leads in the packaging department; Jaime Sedano (“Sedano”), first-shift

lead, and Rafael Rodriguez (“Rodriguez™), the second-shift lead. Their duties are to monitor the

7 Neither of these two leads testified at the hearing.




schedule for the lines in packaging. The record evidence is not clear as to what “monitoring” the
packaging lines entails, The packaging leads also take oil samples to the lab, In addition, they
monitor orders in the computer system and perform other computer functions. They can operate
the machines in the packaging area.
1. Jaime Sedano
a. Transfer / Recommendation to transfer
The Petitioner presented Catlos Herﬁandez (“Hernandez™), a receiving-department
employee, as a witness at the hearing. According to Hernandez, Sedano transferred him from the
packaging department to receiving department about three months ago. In this regard,
Hernandez testified that Sedano told him to “go and help at _receiving” and left him there,
Hernandez admitted that he does not know whether Sedano received instructions from someone
else to transfer him. Hernandez testified that Sedano simply told him to “go help” in receiving.
At the hearing, the Petitioner also presented cmployee Catlos Alban (“Alban”), who
testified that Sedano told him that Sedano was going to recommend him for his current position
as purchaser in the receiving department. The record is not clear as to when this conversation
took place. According to Alban, Sedano was the purchaser before Sedano was promoted to be a
lead, Alban testified that Sedano trained Alban for two weeks for the purchaser job sometime
before the official announcement was made that Sedano was going to become the packaging
lead. Alban further testified that Sedano told him, “You know what, I will put my word, you
know, for you to be the purchaser.”
At the hearing, Alban also stated that he submitted an application for this job, and that

he was interviewed by Plant Manager Jesus Valadez, Project Engineer Linsay Farrell, and

8 Alban has worked as a purchaser for about 7 months. Presumably, the conversation happened around that time.
Prior to becoming a purchaser, Alban worked in another area at the facility,




Sedano. On cross-examination, Alban admitted that he does not know what weight was given to

Sedano’s recommendation in the decision to move him to his current position.”

b, Assignment of overtime

Employee Istael Ramirez testified that Sedano has sometimes told him that he has to
come in on Saturday to work overtime, but that most of the time the Employer asks for
volunteers to work overtime, On rebuttal, Puig testified that the overtime schedule is made by
Kelli Stiver, the production scheduler, If production is running behind, Stiver consults with Puig
to determine whether overtime is necessary to catch up, The Employer tries to give employces
advance notice of overtime. However, when enough notice cannot be provided, the Employer
will solicit volunteers. According to Puig, Sedano’s only role in this process is to write down the
names of those who volunteer, and submit them to her for approval of payroll.

¢.  Assignment of work

The only evidence of Sedano’s involverent in the assignment of work was adduced by
certain questions asked by the heating officer during Puig’s testimony. Puig testified that
packaging leads have assigned other workers to do certain specitic task such as to go dump
reprocessed oil.

2. Rafael Rodriguez

As noted above, Puig testified that packaging leads (Sedano and Rodriguez) may assign

employees to go dump reprocessed oil. There is no other evidence in the record specifically

pertaining to Rodriguez’s duties as a lead.

® Puig, who was not working at the facility during the time that Alban was hired as the purchaser, testified that she
does not know who approved his transfer. '




- C. Shipping [.ead Raymond Ramirez™®

The shipping department has one lead, Raymond Ramirez (“Ramirez”). All employees in

that department work the first shift. There are a few hours during the shift when Puig is not 5
onsite, and shipping lead Ramirez monitors the operation of the department, The record contains
limited evidence detailing what Ramirez does to monitor the depariment. This evidence

primarily comes from Puig’s testimony. For example, on cross-examination, Puig testified that if

a fight breaks out among shipping employees when she is away, the shipping lead will call her.

She will then decide whether anyone should be sent home.
During examination by the hearing officer, Puig testified that Ramirez has assigned
others to do inventory checks. Inventory is routinely checked once the end of each month for :

accounting purposes, but Ramirez can assign someone to do an inventory check at other times if

needed. Puig further testified that Ramirez can also assign employees to move product from one
area of the warehouse (o another. According to Puig, Ramirez spends much of his time on what
the Employer calls “Idoc failures,” which means correcting computer-system communication
failures. There is no other evidence in the record describing Ramirez’s duties,

D. Other Evidence Related to the Supervisory Status of Leads.

Employee Alban testified that he was initially hired to work at the Employer’s facility as
lead-temporary worker through a staffing agency two years ago. Alban testified that when he 3
was a lead, he fired a worker “on the spot.” The record does not indicate precisely when this 1
happened, The worker that he fired was a temporary employee who got into a fight with another r

temporary worker. No further details of this incident were provided at the heating.

% Raymond Ramirez did not testify at the hearing,




~ Alban also testified that when he worked as a lead, he was not referred to as a
“Supervisor One.” He claims that he first heard this phrase from a manager named Mike
Mattingly'" about two weeks prior to the hearing in this case. According to Alban, he and
Mattingly were discussing the Union when Mattingly mentioned that the leads were considered
level-one supervisors, No other employee testified that leads arc known as “level-one

supervisors,” and no employees testified that they view their leads as supervisors.

ANALYSIS

A, Section 2(11) Supervisor Legal Frame Work

The Petitioner asserts that the packaging and shipping leads are statutory supervisors as
defined by Section 2(11) of the Act. The party asserting that individuals are supervisors under
the Act bears the burden of proving their supervisory status. Kentucky River Community Care,
Inc., 532 U.8. 706 (2001); Dean & Deluca New York, Inc., 338 NLRB 1046, 1047 (2003).
Section 2(11) of the Act provides:

The term “supetvisor” means any individual having authority, in the interest of the

employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign,

reward, or discipline other employees, ot responsibly to direct them, ot to adjust

their grievances, or effectively to recommend such action, if in connection with the

foregoing the exercise of such authority is not a merely routine or clerical nature, but

requires the use of independent judgment.

Under Board and Supreme Court precedent, in order to be a statutory supervisor, an

individual must have the authority to effectuate or effectively recommend at least one of the

supervisory indicia enumerated in Section 2(11) of the Act, using independent judgment in the

interest of the employer. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006) (citing NLRB v.

Kentucky River Community Care, 532 11.8. 706 (2001)).

U The record is not clear as to who is Mike Mattingly. e was described by Alban as the plant manager’s boss.




- Supervisory status must be established by a preponderance of the evidence. Oakwood
Heagltheare, Inc., supra at 694, Lack of evidence is construed against the parfy asserting
supervisory status. Dean & Deluca New York, Inc., 338 NLRB 1046, 1048 (2003). “[W]henever
the evidence is in conflict or otherwise inconclusive on particular indicia or supervisory
authdrity, [the Board] will find that supervisory status has not been established, at least on the
basis of those indicia.” Phelps Community Medical Center, 295 NLRB 486, 490 (1989), Mere
inferences or conclusionary statements, without detailed, specific evidence of independent
judgment, are insufficient to establish suﬁervisory autﬁority. Golden Crest Healthcare Center,
348 NLRB 727, 731 (2006); Avante at Wilson, Inc., 348 NLRB 1056, 1057 (2006). Further, job
descriptions and job titles are only paper authority and are not given any controlling weight by
the Board. Avante at Wilson, Inc., id.; Training School at Vineland, 332 NLRB 1412, 1416

(2000).

In the instant case, the Petitioner has failed to meet its burden in establishing the
supervisory status of the packaging and shipping leads. None of the packaging and shipping
leads were presented at the heaﬂng‘to testify with respect to their déy-to-day duties. Only three
employee witnesses testified regarding the duties of the leads to whom they allegedly report, but
their testimony lacked detail. The record in general is devoid of detailed evidence as to the
responsibilities and duties of the leads. Instead the Petitioner relied largely on general
conclusionary statements made by the employee witnesses, and limited testimonial evidence
adduced by the Petitioner during Puig’s cross—exmnination. |

The Petitioner claims that the leads are referred to by the Employer as level-one
supervisors. But, the only evidence presented to support this claim was Alban’s testimony that

Manager Mike Mattingly made a comment to that effect. This evidence is insufficient to prove




this allegation. Although the Petitioner presented four employee witnesses, none of them testified
that the leads are known as level-one supervisors or that they view their leads as supervisors.
Moreover, as the Petitioner correctly noted in its brief, sﬁpervisory status is determined by an
individual’s duties, not by his job title or classification, As discussed below, the record evidence
regarding the leads’ duties failed to establish that the leads are supervisors.

B. Packaging [.ead Jaime Sedano

The Petitioner contends that the packaging leads are supervisors because they can assign
employees to perform specific duties, assign employees to specific departments, and assign
overtime.

However, the only evidence presented regarding the packaging leads® involvement in the
assignment of work was through Puig’s testimony when she stated that packaging leads can ask
employees to go “dump reprocessed oil.” No specific examples or direct evidence of work
assignments by the packaging leads were presented. Without other evidence, the act of simply
asking employees to dump oil does not rise to the level of independent judgment necessary to
establish that the leads exercise the requisite statutory authority to assign or direct, Accordingly,
the record evidence is insufficient to establish these indicia.

As to the alleged assignment of employees to specific departments, employee Hernandez
testified that Sedano transferred him from the packaging department to the receiving department.
But, the only other detail provided about Sedano’s involvement in this transfer was that Sedano
told Hernandez to “go help out in receiving,” Hernandez admitted that he did not know whether
Sedano was following instructions from someone above him. The record evidence does not

establish who made the decision to transfer Hernandez, nor does it fully describe the extent of

-10-




Sedano’s role in the transfer. Accordingly, this evidence is insufficient to show that Scdanoland
the other leads have authority to transfer or reassign workers to different departments,

The Petitioner also claims that leads can effectively make hiring recommendations. In
this regard, employee Alban testified that before it was officially announced that Sedano was
going to become a lead, Sedano trained Alban for the position of purchaser, a position held by
Sedano before he became a lead, Alban testified that Sedano told him, “I will put my word, you
know, for you to be the purchaser.” It is not clear on the record whether Sedano made this
statement before or afier he became a lead. Alban admitted that he submitted an application for
the purchaser position, and that he was inferviewed by the plant manager along with a project
engineer and Sedano. However, the record lacks any details regarding the alleged interview or
the extent of Sedano’s participation in it. Accordingly, without context and explanation, T cannot
find that Sedano effectively made a hiring recommendation,

Likewise, there is insufficient evidence to conclude that leads have authority to assign
overtime. The only evidence presented in support of this claim is employee Israel Ramirez’s
testimony that Sedano has sometimes told him that he has to come in on Saturdays, but that now
the Employer seeks volunteers most of the time. The Petitioner did not present any further détails
regarding the assignment of overtime. On re‘tljuttal, Puig testified that the lead’s role in
scheduling overtime is to solicit and write down the names of employees who volunteer for

overtime. Thus, the record evidence failed to establish that leads assign overtime. Where there is

2 Nor can 1 conclude that the leads have authority to discharge employees as contended by the Petitioner. Although
employee Alban testified that he fired a temporary employee when he was a lead sometime around one or two years
ago, Alban provided very limited details of this event. Even if Alban exercised independent authority to discharge
an employee, that would be insufficient to establish that the current leads at issue in this case (Sedano, Rodriguez,
and Ramirez) have the authority to discharge.

-11-




inconclusive evidence, the party asserting supervisory status has failed to meet its burden, Dean
& Deluca New York, Inc., 338 NLRB at 1048,
The Petitioner did not present other evidence of Sedano’s supervisor authority. Therefore
I find that Petitioﬁer failed to meet its burden to prove that Sedano is a supervisor as defined in
Section 2(11) of the Act.
C. Packaging Lead Rafael Rodriguez
The only record evidence regarding the duties of packaging lead Rodriguez was

testimony by Puig stating that packaging employees (Sedano and Rodriguez) can assign
employees to go “dump reprocessed oil.” For the reasons discussed above, this evidence is
insufficient to establish that the packaging leads are statutory supervisors, Therefore, I find that
the Petitioner failed to meet its burden to prove that Rodriguez is a supervisor as defined in
Section 2(11) of the Act.
D. Shipping Lead Raymond Ramirez

The Petitioner suggests that leads are supervisors because they monitor the operations of
their department and are accountable for their performance when Puig is away from the plant.
Puig admitted that she is away from the facility during a portion of the shipping department’s
shift, and acknowledged that the shipping lead (Ramirez) monitors the department during this
time. However, no evidence was produced by the Petitioner to explain what Ramirez does to
“monitor” the departrent.

The only other evidence that was presented regarding Ramirez’s duties was Puig’s
testimony that Ramirez can assign employees to do inventory checks or to move product from _
one part of the warehouse to another. This limited evidence suggests that these assignments are

merely routine and ministerial. Thus, the evidence is insufficient to show that Ramirez exercised
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any supervisory authority. Therefore, I find that the Petitioner failed to meet its burden to prove

that shipping lead Ramirez is a Section 2(11) supervisor as defined in the Act.

CONCLUSION

Based on the entire record in this matter and in accordance with the discussion above, I i

find and conclude that:

L. The hearing officers’ rulings are free from prejudicial error and are hereby
affirmed.
2. The Employer is engaged in commerce within the meaning of the Act and it will

effectuate the purposes of the Act to assert jurisdiction herein.

3. The Petitioner is a labor organization within the meaning of Section 2(5) of the
Act.
4, The Petitioner did not meet its burden of establishing that the packaging and

shipping leads are supervisors as defined in Section 2(11) of the Act. Therefore, the
petitioned-for uhit is inappropriate because it excludes the packaging and shipping leads.

5. Since the Petitioner does not wish to proceed to an election in any alternate unit if

the petitioned-for unit was deemed to be inappropriate, I hereby dismiss the Petition.

13-




I'T IS HEREBY ORDERED that the Petition in this matter, be, and it hereby is,

ORDER ,
dismissed,
|

RIGHT TO REQUEST REVIEW
Under the provisions of Section 102.67 of the Board’s Rules and Regulations, a request
for review of this Decision may be filed with the National Labor Relations Board, addressed to
the Executive Secretary, 1099 14" Street, N.W., Washington, DC 20570-0001. This request ; '
must be received by the Board in Washington by Septerﬁber 25,2014, The request may be filed ‘
electronically through E-Gov on the Agency’s website, www.nlrb.gov,” but may not be filed by

facsimile, |

DATED at Los Anggles, California, this 11th day of September, 2014,

7/ )

Olivia Garcia
Regional Director, Region 21
National Labor Relations Board

13 To file the request for review electronically go to www.nlrb.gov, select File Case Documents, enter the NLRB
Case Number, and follow the detailed instructions. Guidance for E-filing is contained in the attachment supplied
with the Regional Office’s initial correspondence on this matter and is also located under “E-Gov” on the Agency's
website, www.nlrb.gov, .
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.
Employer
and
UNITED FOOD & COMMERCIAL ' Case No. 21-RC-136849
WORKERS INTERNATIONAL UNION,
LOCAL 324

Petitioner

EMPLOYER’S MOTION TO DISMISS THE PETITION WITH PREJUDICE

Employer, Cargill, Inc. (“Employer” or “Cargill”), through undersigned counsel,
respectfully requests that the Regional Director dismiss the above-captioned petition with
prejudice. Accordingly, for the reasons discussed below, Employer’s Motion to Dismiss
the Petition with Prejudice should be granted.

INTRODUCTION AND PROCEDURAL HISTORY

The petition in this case represents the second time within weeks that United Food
& Commercial Workers International Union, Local No. 324 (“the Union”) has sought an
election in an inappropriate unit of a portion of the production and maintenance employces
employed by Cargill at its Fullerton, California facility (“the Facility”). The first petition
was properly dismissed. See Exhibit 1, Decision and Order (D&Q) in Case 21-RC-133636
(decided September 11, 2014). This most recent petition should be dismissed as well.

The Union filed its first petition addressing the Facility on July 28, 2614 in Case

No. 21-RC-133636. Exhibit 1 at 1. After changing its position several times, the Union



stated at the unit determination hearing that it would proceed only in a unit of all full time

and regular part time packaging, shipping, and receiving employees, See Exhibit [ at 1-2;

see also Exhibit 2, 21-RC-133636 2014 08-12 Hearing Transcript (Tr.) at 271-721. The
Union contended that lead operators and employees should be excluded because they were
supervisors within the meaning of Section 2(11) of the National Labor Relations Act (“the
Act”). E.gExhibit at 1. Cargill sought to include all lead operators and employees as well
as terminal, quality, and maintenance employees. Id. 2-3.

Upon the record produced at a hearing lasting a full day, the Regional Director
concluded in the D&O that the Union had failed to meet its burden of showing that the lead
operators and employees were 2(11) supervisors. Exhibit 1. Thus, the Regional Director
correctly concluded that the unit sought by the Union was not appropriate. /d. at 13. Since
the Union expressly disclaimed interest in proceeding in any unit other than the one it
demanded that excluded the lead operators and employees, the Regional Director propetly
dismissed the petition, Id. at 13-14.

The Union responded by filing a second petition in Case No. 21-RC-136849 on
September 16, 2014. As explained to the Employer’s counsel by the Region, the Union
again seeks a unit of only all full time and regular part time employees in the packaging,
shipping, and receiving departments. The Union refuses to concede that lead operators in
the departments it seeks must be part of any appropriate unit as determined by the Regional
Director in Case No. 21-RC-133636. Thus, the petition in this mater seeks exactly the

same unit already found inappropriate in Case No. 21-RC-133636.

1 Only relevant portions of the transeript of the hearing in Case No. 21-RC-133636 are
included within Exhibit 2,



The Employer informed the Region of its position concerning the second petition
by e-mail on September 17, 2014, The Employer correctly observed that the unit sought
by the Union was inappropriate by definition because the Union refused to include the lead
employees the Regional Director just days before said must be included in any appropriate
unit. This alone should require dismissal. Second, the Employer correctly observed that
the Union had expressly disclaimed interest in any unit except the one upon which it
insisted at the hearing. Therefore, the dismissal in Case No. 21-RC-133636 should be
treated as one with prejudice, barring the Union from filing any petition concerning the
Facility’s production and maintenance employees for 6 months.

The Region informed Employer’s counsel by telephone on September 19, 2014 that
it was holding in abeyance the processing of the instant matter. A written notice was
issued on September 19, 2014 informing the parties of this fact and postponing indefinitely
the hearing scheduled for September 26 2014,

Late in the afternoon on September 22, 2014, Counsel for Employer was informed
by telephone that the Region had decided to resume processing the petition in this matter.
The Region inquired as to whether Employer would be available for a hearing on October

' 2, 2014, The Region stated that efforts to obtain a stipulation would be pursued once the
time for filing a Request for Review in Case No. 21-RC-133636 expired. Counsel for the
Employer replied by stating that Employer had not changed its position that the petition in
this matter should be dismissed. Employer was informed by e-mail on September 23, 2014
that notwithstanding uncertainty about whether Employer’s witnesses might be available, a

hearing has been scheduled in this matter for October 2, 2014. This Motion follows.




ARGUMENT

As stated .above, the Union was given every opportunity at the hearing held on
August 12, 2014 in Case No. 21-RC-133636 to present and change its positions concerning
unit determinations at the Facility. Indeed, it was given a recess near the close of the
hearing for the sole purpose of reconsidering whether it would proceed in any unit other
than one it defined on the record. Exhibit 2, Tr. 271-72. After being given all the time it
wanted to define its position, and after being given every opportunity to present all the
evidence it wanted to introduce, the Union clearly stated its conclusion. When asked after
the recess if it wanted to change its position that it would proceed to an election only in a
unit of packaging, shipping, and receiving employees without lead operators and
employees (see Exhibit 2, Tr. at 270), the Union said simply “No.” Exhibit 2, Tr. at 272.
Given these irrefutable circumstances, the National Labor Relations Board’s (“the Board”)
Rules and Regulations, well established legal principles, and the Casehandling Manual all
require dismissal of this petition with prejudice.

First, the Board’s Rules and Regulations make clear that the unit determinations
made by the Regional Director after consideration of a hearing record are “final.” 29 CFR
§ 102.67(b). The only way to challenge these determinations is to file a Request for
Review with the Board. 7d. Even then, the grounds for review are very narrow. 29 CFR §
102.67(c). They do not include permitting a petitioner to change a position taken at the
hearing solely because the party does not like the outcome that its position produced. They
certainly do not permit allowing a petitioner to ignore the procedures requiring a request
for review altogether by filing a new petition seeking to re-litigate the same issues in the

same unit at the same facility while the first petition is still pending.



Second, any cffort by the Union to change the position it took at the hearing in
Case No. 21-RC-122636 would by definition require a re-opening and then reconsideration
of the record. The Rules and Regulations do not permit the Union to do this in the
circumstances created by the two petitions it has filed. A request to re-open the record
after the close of the hearing, or a motion for reconsideration or for a rehearing for that
matter, requires “extraordinary circumstances.” 29 CFR § 102.65 (e)(1). Specificaily
excluded from such grounds is raising any issue that could have been raised but was not
raised under any other section of the Rules. /d. Indeed, a request to re-open the record or
for a rehearing requires specification of the error alleged, the prejudice to the movant
caused by this error, what new evidence is to be produced, why it was not available at the
hearing, and how it would change the result. 7d. A motion for reconsideration requires the
identification of a material error with particularity and page number of the record. Of
course, these requests must be made in the proceeding where the record was created, ie.
Case No. 21- RC-133636. Id.

The Union cannot hope to even pretend that any “extraordinary circumstances”
exist in Case No. 21-RC-133636 that would justify re-opening the record, conducting a
rehearing, or pursuing re-consideration of the determinations in that case. To the contrary,
the record makes clear that the Union was given a recess at .the hearing for the express
purpose of reconsidering its position as to whether and to what extent t would proceed with
an election in any unit other than the portion the integrated production and maintenance
unit it sought, If it wanted to change its position on which units it finds acceptable, it
should have done so when given the opportunity in Case No. 21-RC-133636. Again, the

Union cannot avoid consequences of its actions and decisions or the required procedures




required to challenge these consequences merely by completely ignoring them in favor of
starting a new proceeding for sole purpose of re-litigating issues that have been decided
already.

Third, the Board has been consistent in its view that parties should not be allowed
to litigate issues in an untimely or piecemeal fashion. E.g. 29 CFR § 102.65(e)(1)(no
motion for reconsideration, rehearing or to re-open the record shall be considered by the
Regional Director with respect to any matter that could have but was not raised pursuant
any section of the Board’s Rules); and ¢f. Jefferson Chemical Co., Inc., 234 NLRB 992
(1972)(Board will not condone piecemeal litigation of ULP claims); Peyton Packing Co.,
Inc., 129 NLRB 1358 (1961)(same). The Union’s petition in this matter violates both of
these principles.

The Union had every opportunity to change its position as to what units it would
accept before and during the hearing in Case. No. 21-RC-133636. The Regional Director
issued her decision based upon the evidence in the record and the Union’s stated position
as to whether and to what extent it would proceed to an election based upon determinations
made on that record. Exhibit 1. The Union has procedures available to it to challenge the
Regional Director’s determinations based upon the record and the positions asserted by the
Union. Whether the instant petition is considered an effort to re-litigate the same issues
already decided in Case No. 12-RC-133636, or a piecemeal effort to offer a new position
in a new proceeding as to the same unit at the same facility that was addressed in Case 21-
RC-133636 that could have and should have been made in the first case, it is clear that the

Union’s petition in this case is improper and should be dismissed.




Finally, the Casehandling Manual makes clear that the instant petition should be
dismissed regardless of how the Union attempts to define it. To the extent the Union seeks
the same unit it sought in Case No. 21-RC-133636, this unit has already been found
inappropriate and the petition should be dismissed for this reason alone. Casehandling
Manual Part Two Representation Proceedings (CHM) § 11011. To the extent the Union
purports to change its position in this case and seek a different portion of the unit at issue
in Case No, 21-RC-133636, it cannot do so without first accepting the dismissal of the
petition in Case No. 21-RC-133636, requesting review of the decision in that case, or
seeking withdrawal of the petition. Accepting dismissal, or any withdrawal to the extent
such an option is even available at this stage, must come with prejudice and with a six
month bar to filing a new petition. £g. CHM § 11112.1(a).

In the final analysis, nothing allows a petitioner to file a completely new petition
while a petition filed by the same petitioner addressing the same issues in the same unit at
the same employer facility is pending. This is particularly true when, as in this matter, the
sole reasons for filing the second petition are to avoid the determinations made in the first
proceeding that the petitioner does not like while providing the petitioner the chance to re-
litigate issues that have already been decided, or raise issues that should have been raised
or can still be raised, in the first and pending proceeding. One need only state this position
to demonstrate its complete lack of merit. To let this matter proceed any further would
violate the requirements of the Board’s Rules and Regulations, violate well-established
Board principles prohibiting raising issues in an untimely and/or piecemeal fashion, and

violate the provisions of the CMH. Indeed, declining to dismiss this petition is nothing




short of a denial of due process. For these and all the reasons set out above, this petition
should be dismissed immediately and with prejudice without further proceedings.

CONCLUSION

For the reasons set forth above, Employer’s Motion to Dismiss the Petition with
Prejudice should be granted. The petition should be dismissed with prejudice and
Petitioner should not be permitted to file a petition for any election in a production and
maintenance: unit at Employer’s Fullerton, California facility for a period of six months
from the date of the Order dismissing this petition,

Respectiully submitted,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.!
Employer
and Case 21-R(C-133636

UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO. 3247

Petitioner

DECISION AND ORDER

United Food & Commercial Workers Union Local No. 324 (Petitioner) filed the instant
petition on July 28, 2014, seeking to represent all full-time and regular part-time packaging,
shipping, and receiving employees employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California for collective-bargaining purposes; excluding all other
employees, packaging leads, shipping leads, office clerical employees, professional employees,
staffing agency employees, guards and supervisors as defined in the National Labor Relations
Act”?

The Employer contends that the petitioned-for unit is not an appropriate unit because it

does not include the maintenance, terminal, and quality-control employees, who sharc a

* The Employer’s name appears as amended at the hearing.
% The Petitioner’s name appears as amended at the hearing,
? The Petitioner amended the unit deseription at the hearing,




community of interest with the petitioned-for employees. In addition, the Employer contends that

the packaging and shipping leads are not supervisors as defined in the Act, and should also be

included in the unit.

On August 12, 2014, a hearing in this matter was held before a hearing officer of the
National Labor Relations Bbard (the Board), and the parties thereafter filed briefs. Pursuant to
the provisions of Section 3(b) of the National Labor Relations Act (the Act), the Board has
delegated its authority in this proceeding to me.

1 THE ISSUES AND SUMMARY

’ The issues are:

1. Whether the packaging, shipping, and receiving employees share an overwhelming
community of interest with the maintenance, terminal, and quality-control employees,
s0 as to be included in a single unit for purposes of collective bargaining.

2. Whether the packaging leads (Jaime Sedano and Rafael Rodriguez), the shipping lead
(Raymond Ramirez), and a quality-control employee (Steve Lim), are supervisors
under the Act. The Petitioner contends that they are supervisors as defined by
Section 2(11) of the Act. The Employer contends that they are employees as defined
in the Act, and should be included in the unit,

Based on the record in its entirety, I find that the packaging and shipping leads are not

supervisors as defined in the Act, and should be included in any appropriate unit. Thus, I find

that the petitioned-for unit is not an appropriate unit because it excludes the packaging and

shipping leads. At the hearing, the Petitioner stated that it does not wish to proceed to an




election in any alternate unit if the unit sought by the Petitioner is deemed to be inappropriate.
Therefore, [ hereby dismiss the petition.”

FACTUAL BACKGROUND

A. Overview of the Employer’s Operation

The Employer is engaged in the business of operating an oil processing facility in
Fullerton, California.’ Oil arrivés at the facility in bulk via railcars or trucks. Itis then stored,
tested in a lab at the facility, certain oils are blended, and oil ultimately get packaged and shipped
to customers. A total of 51 employees (including 3 leads) work in the following departments:
terminal, quality-control, maintenance, packaging, shipping, and receiving.®

Terminal employees unload the oil from railcars or trucks, and transfer it to the
appropriate tanks, The quality-control department (also known as the lab) is in charge of testing
the oil each time it gets moved within the facility and after it gets blended. This department has
four lab technicians who perform the analysis to test the oil. Various employees, including
terminal employees, leads, and certain packaging employees, drop off oil samples at the lab for
testing. The maintenance department currently consists of four mechanics responsible for
repairing equipment in the facility, including equipment used by machine operators in the

packaging department.

# Since the Petitioner does not wish o proceed to an election in any alternate unit, it is not necessary to rule on the
issues of: (1) whether the packaging, shipping, and receiving employees share an overwhelming community of
interest with the maintenance, terminal, and quality-control employees; and (2) whether Steve Lim, a quality-control
employee, is a supervisor as defined in the Act,

5 The parties agreed to a commerce stipulation: the Employer, a Delaware corporation, with a facility located at
Fullerton, California, is engaged in the business of operating an oil processing facility. During the past 12 months, a
representative period, the Employer, purchased and received goods valued in excess of $50,000 which goods were
shipped directly to the Employer’s Fullerton, California facility from points located outside the State of California.

6 Hight employees work in the terminal, 4 in quality-conirol, 4 in maintenance, 23 in packaging, 9 in shipping, and 3
I receiving,




Packaging-department employees perform various tasks, There, employees operate one
of four lines; one where oil is packed into 35 Ib. jugs in a cardboard boxes; one where il gets
packed as a 50 1b. cube; one where oil gets packed into 5-quart bottles; and a so-called OLE line
where oil get packed in different types of smaller bottles. Amdng the packaging employees,
some work as relievers, votator opetators, filler operators, or depalletizers. Relievers are
responsible for filling in and. relieving anyone in the lines, votator operators opetate a particular
machine that adjusts the viscosity of the oil, filler operators operate the machines in the line, and
depalletizers remove boxes from pallets. Other packaging employees use forklifts to move the
packaged oil to a warehouse atea.

Thereafter, the oil gets shipped out by employees in the shipping department. Shipping
employees either load trucks with finished product or perform clerical work related to shipping.

The receiving department handles the purchase and receipt of raw materials. The
purchaser coordinates the purchase of raw materials while the other receiving employees operate
forklifts to unload and store the material at the facility.

Stephanie Puig (“Puig”) is the supervisor of the terminal, packaging, shipping, and
recelving departments. In those departments, Puig is responsible for issuing any necessary
discipline. She is also involved in hiring for those departments. Employees go to her to’request
time off, and she approves vacation requests. She is also re;sponsible for conducting performance
appraisals for those emﬁloyees.

B. Packaging Leads Jaime Sedano and Rafael Rodriguez7

There are two leads in the packaging department; Jaime Sedano (“Sedano”), first-shift

lead, and Rafael Rodriguez (“Rodriguez”), the second-shift fead, Their duties are to monitor the

7 Neither of these two leads testified at the hearing.




schedule for the lines in packaging. The record evidence is not clear as to what “monitoring” the
packaging lines entails, The packaging leads also take oil samples to the lab. In addition, they
monitor orders in the computer system and perform other computer functions. They can operate
the machines in the packaging area,
1. Jaime Sedano
a. Transfer / Recommendation to fransfer
The Petitioner presented Carlos Herﬁandez (“Hernandez”), a receiving-department
employee, as a witness at the hearing. According to Hernandez, Sedano transferred him from the
packaging department to receiving department about three months ago. In this regard,
Hernandez testified that Sedano told him to “go and help at ‘receiving” and left him there.
Hernandez admitted that he does not know whether Sedano received instructions from someone
else to transfer him, Hernandez testified that Sedano simply told him to “go help” in receiving.
At the hearing, the Petitioner also presented employee Carlos Alban (“Alban”), who
testified that Sedano told him that Sedano was going to recommend him for his current position
as purchaser in the receiving department. The record is not clear as to when this conversation
took place.® According to Alban, Sedano was the purchaser before Sedano was promoted to bea
lead. Alban testified that Sedano trained Alban for two weeks for the purchaser job sometime
before the official announcement was made that Sedano was going to become the packaging
lead. Alban further testified that Sedano told him, “You know what, I will put my word, you
know, for you to be the purchaser.”
At the hearing, Alban also stated that he submitted an application for this job, and that

he was interviewed by Plant Manager Jesus Valadez, Project Engineer Linsay Farrell, and

® Alban has worked as a purchaser for about 7 months. Presumably, the conversation happened around that time.
Prior to becoming a purchaser, Alban worked in another area at the facility.




Sedano. On cross-examination, Alban admitted that he does not know what weight was given to

Sedano’s recommendation in the decision to move him to his current position.”

b. Assienment of overtime

Employee Israel Ramirez testified that Sedano has sometimes told him that he has to
come in on Saturday to work overtime, but that most of the time the Employer asks for
volunteets to work overtime. On rebuttal, Puig testified that the overtime schedule is made by
Kelli Stiver, the production scheduler. If production is running behind, Stiver consults with Puig
to determine whether overtime is necessary to catch up. The Employer tries to give employees
advance notice of overtime. However, when enough notice cannot be provided, the Employer
will solicit volunteers. According to Puig, Sedano’s only role in this process is to write down the
names of those who volunteet, and submit them to her for approval of payroll.

¢c. Assipnment of work

The only evidence of Sedano’s involvement in the assignment of work was adduced by
certain questions asked by the hearing officer during Puig’s testimony. Puig testified that
packaging leads have assigned other workers to do certain specific task such as to go dump
reprocessed oil.

2. Rafael Redriguez

As noted above, Puig testified that packaging leads (Sedano and Rodriguez) may assign

employees to go dump reprocessed oil. There is no other evidence in the record specifically : |

pertaining to Rodriguez’s duties as a lead.

® Pulg, wha was not working at the facility during the time that Alban was hired as the purchaser, testified that she
does not know who approved his transfer.




C. Shipping I.ead Raymond Ramirez'®

The shipping department has one lead, Raymond Ramirez (“Ramirez”), All employees in

that department worlk the first shift. There are a few hours during the shift when Puig is not

onsite, and shipping Jlead Ramirez monitors the operation of the department. The record contains g
limited evidence detailing what Ramirez does to monitor the department. This evidence |
primarily comes from Puig’s testimony. For example, on cross-examination, Puig testified that if i
a fight breaks out among shipping employees when she is away, the shipping lead will call her, |
She will then decide whether anyone should be sent home.

During examination by the hearing officer, Puig testified that Ramirez has assigned
others to do inventory checks, Inventory is routinely checked once the end of each month for 1
accounting purposes, but Ramirez can assign someone to do an inventory check at other times if
needed. Puig further testified that Ramirez can also assign employees to move product from one
area of the warehouse to another. According to Puig, Ramirez spends much of his time on what
the Employer calls “Idoc failures,” which means correcting computer-system communication

failures. There is no other evidence in the record describing Ramirez’s duties.

D. Other Evidence Related to the Supervisory Status of Leads,

Employee Alban testified that he was initially hired to work at the Employer’s facility as
lead-temporary worker through a staffing agency two yeats ago. Alban testified that when he

was a lead, he fired a worker “on the spot.” The record does not indicate precisely when this

happened. The worker that he fired was a temporary employee who got into a fight with another

temporary worker. No further details of this incident were provided at the hearing, ' | |

1% Raymond Ramirez did not testify at the hearing,




~ Alban also testified that when he worked as a lead, he was not referred to as a
“Supervisor One.” He claims that he first heard this phrase from a manager named Mike
Mattingly'' about two weeks prior to the hearing in this case. According to Alban, he and
Mattingly were discussing the Union when Mattingly mentioned that the leads were considered
level-one supervisors. No other employee testified that Jeads are known as “level-one

supervisors,” and no employees testified that they view their leads as supervisors.

ANALYSIS

A, Section 2(11) Supervisor Legal Frame Work

The Petitioner asserts that the packaging and shipping leads are statutory supervisors as
defined by Section 2(11) of the Act. The party asserting that individuals are supervisors under
the Act bears the burden of proving their supervisory status. Kentucky River Community Care,
Inc., 532 U.8. 706 (2001); Dean & Deluca New York, Inc., 338 NLRB 1046, 1047 (2003).
Section 2{1 1) of the Act provides:

The term “supervisor” means any individual having authority, in the interest of the

employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign,

reward, or discipline other employees, or responsibly to direct them, or to adjust

their grievances, or effectively to recommend such action, if in connection with the

foregoing the exercise of such authority is not a merely routine or clerical nature, but

requires the use of independent judgment.

Under Board and Supreme Court precedent, in order to be a statutory supervisor, an

individual must have the authority to effectuate or effectively recommend at least one of the

supervisory indicia enumerated in Section 2(11) of the Act, using independent judgment in the

interest of the employer. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006) (citing NLRB v.

Kentucky River Community Care, 532 1.8, 706 (2001)).

! The record is not clear as to who is Mike Mattingly. e was described by Alban as the plant manager’s boss.




“Supervisory status must be established by a preponderance of the evidence. Oukwood
Healthcare, Inc., supra at 694, Lack of evidence is construed against the party asserting
supervisoty status. Dean & Deluca New York, Inc., 338 NLRB 1046, 1048 (2003). “[W|henever
the evidence is in conflict or otherwise inconclusive on particular indicia or supervisory
authdrity, [the Board] will find that supervisory status has not been established, at least on the
basis of those indicia.” Phelps Community Medical Center, 295 NLRB 486, 490 (1989). Mere
inferences or conclusionary statements, without detailed, specific evidence of independent
judgment, are insufficient to establish supervisory authority. Golden Crest Healthcare Center,
348 NLRB 727, 731 (2006); Avante at Wilson, Inc., 348 NLRB 1056, 1057 (2006). Purther, job
descriptions and job titles are only paper authority and are not given any controlling weight by
the Board. Avante at Wilson, Inc., id.; Training School at Vineland, 332 NLRB 1412, 1416

(2000).

In the instant case, the Petitioner has failed to meet its burden in establishing the
supervisory status of the packaging and shipping leads. None of the packaging and shipping
leads were presented at the hearing'to testify with respect to their day-to-day duties. Only three
employee witnesses testified regarding the duties of the leads to whom they allegediy report, but
their testimony lacked detail. The record in general is devoid of detailed evidence as to the
responsibilities and duties of the leads. Instead the Petitioner relied largely on general
conclusionary statements made by the employee witnesses, and limited testimonial evidence
adduced by the Petitioner during Puig’s cross—examination. |

The Petitioner claims that the leads are referred to by the Employer as level-one
supervisors, But, the only evidence presented to support this claim was Alban’s testimony that

Manager Mike Mattingly made a comment to that effect. This evidence is insufficient to prove




this allegation, Although the Petitioner presented four employee witnesses, none of them testified
that the leads are known as level-one supervisors or that they view their leads as supervisors.
Moreover, as the Petitioner correctly noted in its brief, supervisory status is determined by an
individual’s duties, not by his job title or classification, As discussed below, the record evidence
regarding the leads” duties failed to establish that the leads are supervisors.

B. Packaging I.ead Jaime Sedane

The Petitioner contends that the packaging leads are supervisors because they can assign
employees to perform specific duties, assigh employees to specific departments, and assign
overtime.

However, the only evidence presented regarding the packaging leads’ involvement in the
assignment of work was through Puig’s testimony when she stated that packaging leads can ask
employees to go “dump reprocessed oil.” No specific examples or direct evidence of work
assignments by the packaging leads were presented. Without other evidence, the act of simply
asking employees to dump oil does not rise to the level of independent judgment necessary to
establish that the leads exercise the requisite statutory authority to assign or direct. Accordingly,
the record evidence is insufficient to establish these indicia.

As to the alleged assignment of employees to specific departmients, employee Hernandez
testified that Sedano transferred him from the packaging department to the receiving department.
Rut, the only other detail provided about Sedano’s involvement in this transfer was that Sedano
told Hernandez to “go help out in receiving,” Hernandez admitted that he did not know whether
Sedano was following instructions from someone above him. The record evidence does not

establish who made the decision to transfer Hernandez, nor does it fully describe the extent of

-10-




Sedano’s role in the transfer, Accordingly, this evidence is insufficient to show that Sedano‘and
the other leads have authority to transfer or reassign workers to different departments.

The Petitioner also claims that leads can effectively make hiring recommendations. In
this regard, employee Alban testified that before it was officially announced that Sedano was
going to become a lead, Sedano trained Alban for the position of purchaser, a position held by
Sedano before he became a lead, Alban testified that Sedano told him, “I will put my word, you
know, for you to be the purchaser,” It is not clear on the record whether Sedano made this
statement before or after he became a lead. Alban admitted that he submitted an application for
the purchaser position, and that he was interviewed by the plant manager along with a project
engineer and Sedano, However, the record facks any details regarding the alleged interview or
the extent of Sedano’s participation in it. Accordingly, without context and explanation, I cannot
find that Sedano effectively made a hiring recommendation, '

Likewise, there is insufficient evidence to conclude that leads have authority to assign
overtime. The only evidence presented in support of this claim is employee Isracl Ramirez’s
testimony that Sedano has sometimes told him that he has to come in on Saturdays, but that now
the Employer seeks volunteers most of the time. The Petitioner did not present any further dtlataﬂs
regarding the assignment of overtime, On rel;uttal, Puig testified that the lead’s role in

scheduling overtime is to solicit and write down the names of employees who volunteer for

overtime. Thus, the record evidence failed to establish that leads assign overtime. Where there is

12 Nor can I conclude that the leads have authority to discharge employees as contended by the Petitioner, Although
employee Alban testified that he fired a temporary employee when he was a lead sometime around one or two years
ago, Alban provided very limited details of this event. Even if Alban exercised independent authority to discharge
an employee, that would be insufficient to establish that the current leads at issue in this case (Sedano, Rodriguez,
and Ramirez) have the authority to discharge.

11-




inconclusive evidence, the party asserting supervisory status has failed to meet its burden, Dean
& Deluca New York, Inc., 338 NLRB at 1048,
The Petitioner did not present other evidence of Sedano’s supervisor authority. Therefore
I find that Petitioner failed to meet its burden to prove that Sedano is a supervisor as defined in
Section 2(11) of the Act,
C. Packaging Lead Rafael Rodriguez
The only record evidence regarding the duties of packaging lead Rodriguez was

testimony by Puig stating that packaging employees (Sedano and Rodriguez) can assign
employees to go “dump reprocessed oil.” For the reasons discussed above, this evidence is
insufficient to establish that the packaging leads are statutory supervisors. Therefore, I find that
the Petitioner failed to meet its burden to prove that Rodriguez is a supervisor as defined in
Section 2(11) of the Act.
D, Shipping Lead Raymond Ramirez

The Petitioner suggests that leads are supervisors because they monitor the operations of
their department and are accountable for their performance when Puig is away from the plant.
Pufg admitted that she is away from the facility during a portion of the shipping department’s
shift, and acknowledged that the shipping lead (Ramirez) monitors the department during this
time. Howevet, no evidence was produced by the Petitioner to explain what Ramirez does to
“mom'tof” the department.

The only other evidence that was presented regarding Ramirez’s duties was Puig’s
testimony that Ramirez can assign employees to do inventory checks or to move product from
one part of the warehouse to another. This limited evidence suggests that these assighments are

merely routine and ministerial. Thus, the evidence is insufficient to show that Ramirez exercised

-12-




any supervisory authority. Therefore, I find that the Petitioner failed to meet its burden to prove

that shipping lead Ramirez is a Section 2(11) supervisor as defined in the Act.

CONCLUSION

Based on the entire record in this matter and in accordance with the discussion above, [

find and conclude that:

1. The hearing officers’ rulings are free from prejudicial error and are hereby
affirmed.
2, The Employer is engaged in commerce within the meaning of the Act and it will

effectuate the purposes of the Act to assert jurisdiction herein.

3. The Petitioner is a labor organization within the meaning of Section 2(5) of the

Act.

4, The Petitioner did not meet its burden of establishing that the packaging and

shipping leads are supervisors as defined in Section 2(11) of the Act. Therefore, the

petitioned-for uhit is inappropriate because it excludes the packaging and shipping leads. ,
5. Since the Petitioner does not wish to proceed to an election in any alternate unit if i

the petitioned-for unit was deemed to be inappropriate, I hereby dismiss the Petition.
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ORDER

IT IS HEREBY ORDERED that the Petition in this matter, be, and it hereby is,

dismissed.,
RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board’s Rules and Regulations, a request
for review of this Decision may be filed with the National Labor Relations Board, addressed to
the Bxecutive Secretary, 1099 14" Street, N, W., Washington, DC 20570-0001. This request
must be received by the Board in Washington by September 25, 2014, The request may be filed
electronically through E-Gov on the Agency’s website, www.nlrb.gov," but may not be filed by
facsimile.

DATED at Los Angeles, California, this 11th day of September, 2014.

Wpinnicoa

Olivia Garcia
Regional Director, Region 21
National Tabor Relations Board

2 To file the request for review electronically go to www.nlrh.gov, select File Case Documents, enter the NLRB
(lase Number, and follow the detailed instructions. Guidance for E-filing is contained in the attachment supplied
with the Regional Office’s initial correspondence on this matter and is also Jocated under “E-Gov” on the Agency’s

website, www.altb gov.
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leads and that Steve Lim are supervisors under the Act and
maintains that they are employees under the Act.

Can the parties briefly restate their positions regarding
the outstanding issues for the record? And whoever wants to go
first.

MR. CANTORE: I will repeat the position that --

HEARING OFFICER MEZA: Okay.

MR. CANTORE: ~-- the leads are supervisors, that the
packaging, shipping and receiving is an appropriate unit. And
we also do not believe that one additional employee, Kimberly
Cruz, 1is in the packaging unit even though she's listed here.
She works in engineering, works on the other side of the tracks
and I don't know why she's in packaging.

HEARING OFFICER MEZA: CQCkay. Wait. So are you raising a
whole new issue at this time?

MR. CANTORE: I am saying we're going to challenge her when
she votes.

HEARING OFFICER MEZA: Okay.

MR. CANTORE: Nothing more than that.

HEARTNG OFFICER MEZA: Okay. That's all you're saying?

MR. CANTORE: Yes.

HEARING OFFICER MEZA: Okay. All right. OGkay. Anything

else? Okay. Mr. Topolski?

MR, TOPOLSKI; Sur —- our position hasn't changed since the
beginning of the hearing. I believe that the Union -- that the
AViranz
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HEARING OFFICER MEZA: Off the record then?

MR, CANTORE: -- we want toe go forward in another unit, and
now he's having second thoughts. So why don't we --

HEARING OFFICER MEZA: Do we need to go off the record?

MR. CANTORE: We need to go off the record --

HEARING QFFICER MEZA: OQOkay.

MR. CANTORE: -- for a minute.

HEARING OFFICER MEZA: Off the record.

MR. CANTORE: That's fine.
{(Off the record at 3:46 p.m.)

HEARING OFFICER MEZA: Qkay. On the record.

Okay. So, Mr. Cantore, you were just discussing off the
record whether you wanted to change your —-

MR. CANTORE: T would not.

HEARING OFFICER MEZA: -- position on accepting an
alternate unit. ©Okay. So, ne?

MR. CANTORE: No.

HEARING OFFICER MEZA: Your answer's still the same? OCkay.
All right. Let's see here. Okay. Sco I think the last
questicn was whether there's anything further the parties
desire to present,

MR, CANTORE: And the answer's no.

MR, TOPOLSKI: The answer's no.

HEARING CFFICER MEZA: Okay. So both parties stated no.

And do the parties wish to waive the filing of briefs?

AV ivranz
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MR, CANTORE: No.

MR. TCPOLSKI: No.

HEARING OFFICER MEZA: Okay. And the briefs will be due --
briefs will be due on August 19th, 2014. And that's seven days
from today, correct? All right.

Okay. Mr. Topolski, have all exhibits been offered?

MR. TOPOLSKI: Yes.

HEARING OFFICER MEZA: Okay. BAnd, Mr. Cantore, have all
exhibits --

MR. TOPOLSKI: Let's check the record.

HEARING OFFICER MEZA: -- been offered?

MR. TOPOLSKI: Exhibits 1 and 2 is all I have. I believe
they've been offered and introduced, correct? Were they?

HEARING QFFICER MEZA: Yes. Okay.

MR, CANTORE: And all of mine, two exhibits?

HEARING OFFICER MEZA: Okay. So both Employer's Exhibit 1
and 2 have been received and Petitioner's Exhibit 1 and 2 have
been received into the record. Okay. So if there is nothing
further, the hearing will be closed.

MR. TCPOLSKI: Yeah.

MR. CANTORE: Yeah.

HEARING OFFICER MEZA: Hearing no response, the hearing is
now closed.

(Whereupon, the hearing in the above-entitled matter was closed

at 3:54 p.m.)

AV Tranz
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September 25, 2014

Via Electronic and UJ.S. Mail

William Pate, Acting Regional Director
NLRB, Region 21

888 South Figueroa Street

Ninth Floor

Los Angeles, CA 90017-5455

Re:  Cargill, Inc,
Case No. 21-RC-136849

Dear Acting Regional Director Pate:

Please consider this letter the response by Petitioner United Food and
Commercial Workers, Local Union No. 324, UFCW, AFL-CIO (“Union”) to the rather
novel device employed by the Employer, Cargill, Inc. (“Employer”), to deprive its
employees of their rights under section 7 of the National Labor Relations Act (“Act”),
29U.8.C. § 157. Specifically, this letter is being sent in opposition to the motion by the
Employer to dismiss the instant petition with prejudice, and thus prevent its employees
from exercising their right to “join, or assist labor organizations, [and] to bargain
collectively through representatives of their own choosing.”

The Union notes at the outset that, although it may be true that “nothing
[specifically] allows a petitioner to file a completely new petition while a petition filed
by the same petitioner addressing the same issues in the same untt at the same employer
facility is pending” (Employer’s Motion at 7), it is certainly true that nothing prevents
it. Thus, to accomplish its statutorily offensive goal of preventing an election in this
case, the Employer has offered absolutely no precedent for the extraordinary relief it
seeks. Instead, it has resorted to misstating the current procedural posture of the petition
and twisting the Union’s positions on issues.




William Pate, Acting Regional Director
September 25, 2014
Page 2

As this case now stands, the Union has petitioned for a unit consisting of:

All full-time and regular part-time packaging, shipping, and receiving
employees employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California. (Emphasis added).

Essentially, the Union has petitioned for a traditional unit consisting of “all employees”
in the Employer’s packaging, shipping, and receiving departments, and has sufficiently
demonstrated an interest in this unit.

Admittedty, the Union has not identified any classification of “employees” that
may (or may not) be included in the unit, Although this failure includes the lead
classification, it also includes every other classification of employees working in the
three departments. And the Union has not specifically excluded leads (or any other
classification) from the petitioned-for unit (as it did in Case No. 21-RC-133636).
Indeed, the exclusions from the unit as petitioned for by the Union in this case consist
only of:

All other employees, maintenance employees, terminal employees,
quality-control employees, technical employees, staffing agency
employees, office clerical employees, guards and supervisors as defined
in the National Labor Relations Act. (Emphasis added).

Thus, contrary to the Employer’s ipse dixit contention, the Union is not seeking
to exclude leads from the petitioned-for unit. Indeed, if leads working in the packaging,
shipping and/or receiving departments are “employees” (as the Employer contends they
are), then they definitely are included in the petitioned-for unit. Admittedly, however,
if leads are “supervisors as defined in the National Labor Relations Act” (as the Union
contends), then they may be excluded. Thus, the real issue raised by the Employer’s
unorthodox motion is not whether the petition should be dismissed (there is absolutely
no authority for such an outrageous result), but whether the Union should be allowed
to raise the issue of the leads’ supervisory status in this petition after having lost the
issue in Case No. 21-RC-133636. And the answer to this question is, it doesn’t have to
be decided, at least not now.

What makes this petition different from any other petition is only the Regional
Director’s Decision and Order in Case No. 21-RC-133636, where she concluded that
the Union had not met its burden of proving the supervisory status of the Leads. Absent




William Pate, Acting Regional Director
September 25, 2014
Page 3

this decision, the “standard” procedure would be to count the number of employees in
the petitioned-for unit and the number of individuals at issue. The Region would then
decide whether their status needed to be decided before an election is held or afterwards
(and then only if their votes could determine the outcome of the election). Given that
the three leads at issue are less than 10% of the petitioned-for unit, the “standard”
procedure would be to allow the leads to vote subject to the Union’s challenge and to
wait and see if a determination needs to be made.

But according to the Employer, the decision in Case No, 21-RC-133636 has
prectuded the Union from raising the issue of the supervisory status of the leads in this
proceeding, and thus the petition must be dismissed. But why? One simply does not
flow logically from the other,

Ifthe Region agrees with the Employer that the Union is precluded from raising
the status of leads issue again, then the obvious solution would be to count any ballots
they may cast in the election, not to dismiss the petition and deny all employees their
section 7 rights. Besides, following proper briefing, the Region could decide that, for
public policy reasons — such as those stated in Congress’s decision to exclude
supervisors (who may hire, fire and otherwise discipline employees or effectively
recommend the same) from a unit of employees — and because this is not an adversarial
proceeding, a decision based solely upon the failure to prove the issue of supervisory
status should not bar raising the same issue in a subsequent proceeding, even if it
involves the same union and the same employer. But perhaps most importantly, the
Region need not make this decision now.

Given that today is the last day to seek review of the Decision and Order in Case
No. 21-RC-133636 and that the Union has waived its right to seek review, there are only
two possibilities left. By the time the Region considers the Employer’s motion and this
opposition, either the Decision and Order will have become “final” and the petition
dismissed (see 29 CFR § 102.67(b)) or the Employer will have filed its own request for
review of a issue that it won. If the former, the Region should simply proceed with the
petition as it would with any other petition. If the latter, the Region should recognize the
Employer’s request for what it is, a baseless attempt to delay the election where the best
it could hope to obtain on review would be a stronger statement by the Board that the
Union had failed to meet its burden in the earlier proceeding. Under either scenario, the
Region could and should simply allow the leads the opportunity to vote subject to
challenge by the Union. Only if their votes could determine the outcome of the election
would it then be necessary for the Region to resolve any of these novel issues.




William Pate, Acting Regional Director
September 25, 2014
Page 4

In sum, there is absolutely no reason to delay the proceedings any longer, much
less to dismiss the petition entirely.

Very truly yours,

Gilbert & Sackman, a Law Corporation

‘7\%%/

Robelrt A. Cantore

ce:  Douglas M. Topolski, Esq.
Sylvia Mesa, Board Agent
Greg Conger
Andrea Zinder
Gilbert Davila

LWP1324. wpd
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UNITED STATES OF AMERICA
BLEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21

CARGILL, INC.

Employer

and

UNITED FOOD & COMMERCIAL Case No. 21-RC-136849
WORKERS INTERNATIONAIL UNION,
LOCAL 324

Petitioner

EMPLOYER’S REPLY TO UNION’S OPPOSITION TO MOTION TO DISMISS THE
PETITION WITH PREJUDICE

Employer, Cargill, Inc. (“Employer” or “Cargill”), through undersigned counsel,
respectfully replies to the Union’s Opposition (attached hereto as Exhibit 3! and referred to
herein as the “Opposition”) to the Employer’s Motion to Dismiss the Petition with Prejudice
(hereinafter “Employer’s Motion™). For the reasons discussed below, as well as those brought to
the attention of Regional Director previously, the Employer’s Motion to Dismiss the Petition
with Prejudice should be granted. Additionally, the hearing scheduled for October 2, 2014
should be cancelled immediately.

ARGUMENT

The Employer’s Motion establishes beyond any serious debate that the Board’s Rules and

Regulations, applicable legal principles, and the Casehandling Manual all require dismissal of
the instant petition with prejudice. The Union’s opposition confirms this conclusion. Indeed, the

Union does not address, much less attempt to challenge, any of the sound legal principles and

! The Exhibit attached hereto is numbered to follow sequentially those attached to the Employet’s Motion. The
Union’s Opposition is attached hereto because it was presented as letter attached to an e-mail, Thus, it is unclear
whether the Opposition has been made a formal part of the record in. this matter.

1




arguments advanced by the Employer. Instead, the Union relies upon nothing more than
contradictory and internally inconsistent assertions to suggest that it should be permitted to re-
litigate the issues it either raised and lost or waived in Case No. 21-RC-133636. The Regional
Director should reject this transparent and unsuccessful attempt at obfuscation for what it is and
dismiss the petition with prejudice.

Thus, the Union claims that “...it has not specifically excluded leads (or any other
classification) from the petitioned for unit (as it did in Case No. 21-RC-133636).” Opposition at
2. This contention is misleading if it is not false. Immediately after making this assertion, the
Union concedes that its defined exclusions to the unit set out in its petition contain, among
others, “all other employees” (other than the packaging, shipping, and receiving employees it
seeks exclusively in this case and sought exclusively in 21-RC-133636) and supervisors. It then
goes on to opine that since the lead operators comprise less than 10% of the unit it seeks, *...the
“standard” procedure would be to allow the leads to vote subject to the Union’s challenge and
wait and see if a determination needs to be made.” Opposition at 3. Thus concludes the Union,
“...the Region could and should simply allow the leads to vote subject to challenge by the
Union.” Id.

These representations make clear that the Union at this time is still is seeking only one

unit consisting only of packaging, shipping and receiving employees. The Union expressly

excludes “all others” and the lead operators because the Union still contends they are

supervisors. There would be no other reason to suggest that leads vote subject to challenge if
this was not the case. No amount of double talk can hide this unambiguous position.
Thus, the Union seeks in this case right now exactly the unit the Regional Director found

not appropriafe in Case No., 21-RC-133636. Exhibit 1. When the petition presents a unit that it




is not appropriate on its face, it must be dismissed. Casehandling Manual (CMH) Section
11011.  Thus, and contrary to the Union’s notion that the supervisory status of the leads
“ _.doesn’t have to be decided, at least not mow (Opposition at 2)...”, the Union’s failure to
concede expressly and immediately that the leads are not supervisors and are a part of any
appropriate unit renders the petition defective on its face. Exhibit 1 and CMH section 11101.
The Union should not be permitted any further opportunities to pursue its vexatious posture.
This petition should be dismissed now and for this reason alone,

Moreover, and in any event, it does not matter what position the Union might ultimately

take on any unit preposal in this proceeding. Tt had the opportunity to fully litigate all unit issues
_concerning its first request for an election at the Employer’s Fullerton facility in Case No. 21-
R(C-133636. The Union let the matter proceed to a hearing. Even at the hearing, the Union was
provided a recess to reconsider its position on the unit. [t chose not to do so. At any time prior
to the close of the hearing or an election agreement, it could have withdrawn its petition and
sought to re-file without prejudice. See CHM Section 11111, I chose not to do so. Even after
the Decision and Order was issued, the Union could have sought to reopen the record, move for
reconsideration or file a request for review of the Regional Director’s decision. 1t chose to do
none of these things.

Thus, pursuant to the Board’s Rules and Regulations, the decision of the Regional
Director in Case No. 21-RC-133636 is now “final.” 29 CFR Section 102.67(b). The petition in
Case No. 21-RC-133636 is dismissed. This dismissal is correctly treated as one with prejudice.
The Casehandling Manual makes clear that the purpose of dismissing a petition with prejudice is

to avoid exactly what the Union is doing in this case. “The purpose of levying prejudice is to




|
|
|
conserve the Agency’s resources by discouraging repetitive and duplicate filings.” CMH section

11118,

The Union cannot be permitted to:
e consciously take a position at a representation hearing after being given multiple
opportunities to alter that position;

e after that hearing has closed and the decision has been issued, [ile a new petition

seeking to raise the same issues in the same unit at the same facility while
intentionally declining to utilize the established procedures for seeking a review
of the decision rendered in the first hearing;

e ignore the decision rendered in the first hearing in its entirety;

e and then brazenly contend that it is entitled to re-litigate the very issues it chose
not appeal without the prescribed prej zzdiée penalty for no other reason than it did
not like the outcome of the first proceeding and has no viable grounds to

challenge them.

It is not an overstatement to say that allowing the Union to do this in the circumstances of this

case would make a mockery of the procedures for reconsideration and review set out in the

Board’s Rules and Regulations and Casehandling Manual. It would also constitute nothing less
than an arbitrary and blatant denial of the Employer’s constitutional due process rights. Further,
allowing the Union to proceed in this case would also constitute a violation of Sections 3(b) and
9(c) of the Act which require the Board and those to whom authority is delegated in
representation matters to act in accordance with the both the statute and the Board’s regulations.
In the final analysis, the Union’s claim that “it is certainly true that nothing prevents” the

Union’s instant petition is false. To the contrary, every applicable principle prevents the Union



I
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from - proceeding in this matter while it remains true that nothing permits or condones the

Union’s conduct. Thus, the Union literally offers nothing to refute these sound principles and

conclusions:
e The Regional Director’s Decision and Order in Case No. 21-RC-133636 is final
in the absence of a proper challenge by the Union in the manner required by the
Board’s regulations;
¢ The Board’s Rules and Regulations set out the exclusive methods for seeking
reconsideration or review of the Regional Director’s Decision and Order in Case
No. 21-RC-133636;

¢ The Union did not seek reconsideration or review of the Regional Director’s

Decision and Order in Case No. 21-RC-133636;
e The Board’s Rules and Regulations, policies and case law abhor and do not
tolerate duplicative, repetitive, vexatious and piccemeal litigation;

o The Petition in Case No. 21-RC-133636 was properly dismissed with prejudice;

and
e Allowing the Union to pursue its stated pu?pose of re-litigating exactly the same
issues concerning the same unit with the same employer at the same location that
it raised or could have raised in Case No. 21-RC-133636 just days after receiving
a Decision and Order in that case violates the Board’s Rules and Regulations,
policies, statutory responsibilities, and the Employer’s constitutional due process
rights.
For these and all the reasons brought to the attention of the Regional Director, the nstant

petition should be dismissed immediately and with prejudice. Because the petition should be



dismissed, the hearing currently scheduled for October 2, 2014 should be cancelled immediately
to avoid firther waste of resources associated with this duplicative and vexatious proceeding.

CONCLUSION

For the reasons set forth above, as well as those brought to the attention of the Regional
Director previously, the Employer’s Motion to Dismiss the Petition with Prejudice should be
granted. The petition should be dismissed with prejudice and Petitioner should not be permitted
to file a petition for any election in a production and maintenance unit at Employer’s Fullerton,
California facility for a period of six months from the date of the Order dismissing this petition.
Further, the hearing scheduled in this matter for October 2, 2014 should be cancelled.

Respectfully submitted,
s/
Douglas M. Topolski, Esq.
Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
1909 K. Street, N.W,, Suite 1600

Washington, DC 20006
(202) 263-0242

Ruthie I.. Goodboe, Esq.

Sarah M. Rain, Esq.

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
34977 Woodward Avenue, Suite 300
Birmingham, MI 48009

(248) 593-6400

Attorneys for Cargill, Tne,

18049572.1
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September 25, 2014

Via Electronic and U5, Mail

William Pate, Acting Regional Director
NLRB, Region 21

888 South Figueroa Street

Ninth Floor

Los Angeles, CA 90017-5455

Re:  Cargill, Inc.
Case No. 21-RC-136849

Dear Acting Regional Director Pate:

Please consider this letter the response by Petitioner United Food and
Commercial Workers, Local Union No. 324, UFCW, AFL-CIO (“Union") to the rather
novel device employed by the Employer, Cargill, Inc. (“Employer”), to deprive its
employees of their rights under section 7 of the National Labor Relations Act (“Act™),
29U.8.C. § 157. Specifically, this letter is being sent in opposition to the motion by the
Employer to dismiss the instant petition with prejudice, and thus prevent its employees
from exercising their right to “join, or assist labor organizations, {and] to bargain
collectively through representatives of their own choosing.”

The Union notes at the outset that, although it may be true that “nothing
[specifically] allows a petitioner to file a completely new petition while a petition filed
by the same petitioner addressing the same issues in the same unit at the same employer
facility is pending” (Employer’s Motion at 7), it is certainly true that nothing prevents
it. Thus, to accomplish its statutorily offensive goal of preventing an election in this
case, the Employer has offered absolutely no precedent for the extraordinary relief it
seeks. Instead, it has resorted to misstating the current procedural posture of the petition
and twisting the Union’s positions on issues.



William Pate, Acting Regional Director
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As this case now stands, the Union has petitioned for a unit consisting of:

All full-time and regular part-time packaging, shipping, and receiving

employees employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California, (Emphasis added).

Essentially, the Union has petitioned for a traditional unit consisting of “alf employees”
in the Employer’s packaging, shipping, and receiving departinents, and has sufficiently
demonstrated an interest in this unit.

Admittedly, the Union has not identified any classification of “employees” that
may (or may nat) be included in the unit. Although this failure includes the lead
classification, it also includes every other classification of employees working in the
three departments. And the Union has not specifically excluded leads (or any other
classification) from the petitioned-for unit (as it did in Case No, 21-RC-133636).
Indeed, the exclusions from the unit as petitioned for by the Union in this case consist
only of:

All other employees, maintenance employees, terminal employees,
quality-control employees, technical employees, staffing agency
employees, office clerical employees, guards and supervisors as defined
in the National Labor Relations Act. (Emphasis added).

Thus, contrary to the Employer’s ipse dixit contention, the Union is not seeking
to exclude leads fromi the petitioned-for unit. Indeed, if leads working in the packaging,
shipping and/or receiving departments are “employees” (as the Employer contends they
are), then they definitely are included in the petitioned-for unit. Admittedly, however,
ifleads are “supervisors as defined in the National Labor Relations Act” (as the Union
contends), then they may be excluded. Thus, the real issue raised by the Employer’s
unorthodox motion is not whether the petition should be dismissed (there is absolutely
no authority for such an outrageous result), but whether the Union should be allowed
to raise the issue of the leads’ supervisory status in this petition after having lost the
issue in Case No. 21-RC-133636. And the answer to this question is, it doesn’t have to
be decided, at least not now.

What makes this petition different from any other petition is only the Regional
Director’s Decision and Order in Case No. 21-RC-133636, where she concluded that
the Union had not met its burden of proving the supervisory status of the Leads. Absent
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this decision, the “standard” procedure would be to count the number of employees in
the petitioned-for unit and the number of individuals at issue. The Region would then
decide whether their status needed to be decided before an election is held or afterwards
(and then only if their votes could determine the outcome of the election). Given that
the three leads at issue are less than 10% of the petitioned-for unit, the “standard”
procedure would be to allow the leads to vote subject to the Union’s challenge and to
wait and see if a determination needs to be made.

But according to the Employer, the decision in Case No. 21-RC-133636 has
precluded the Union from raising the issue of the supervisory status of the leads in this
proceeding, and thus the petition must be dismissed. But why? One simply does not
flow logically from the other,

Ifthe Region agrees with the Employer that the Union is precluded from raising
the status of leads issue again, then the obvious solution would be to count any ballots
they may cast in the election, not to dismiss the petition and deny all employees their
section 7 rights. Besides, following proper briefing, the Region could decide that, for
public policy reasons — such as those stated in Congress’s decision to exclude
supervisors (who may hire, fire and otherwise discipline employees or effectively
recommend the same) from a unit of employees - and because this is not an adversarial
proceeding, a decision based solely upon the failure to prove the issue of supervisory
status should not bar raising the same issue in a subsequent proceeding, even if it
involves the same union and the same employer, Bot perhaps most importantly, the
Region need not make this decision now,

Given that today is the last day to seek review of the Decision and Order in Case
No. 21-RC-133636 and that the Union has waived its right to seek review, there are only
two possibilities left. By the time the Region considers the Employer’s motion and this
opposition, either the Decision and Order will have become “final” and the petition
dismissed (see 29 CFR § 102.67(b)) or the Employer will have filed its own request for
review of a issue that it won. If the former, the Region should simply proceed with the
petition as it would with any other petition. If the latter, the Region should recognize the
Employer’s request for what it is, a baseless attempt to delay the election where the best
it could hope to obtain on review would be a stronger statement by the Board that the
Union had failed to meet its burden in the earlier proceeding. Under either scenario, the
Region could and should simply allow the leads the opportunity to vate subject to
challenge by the Union. Only if their votes could determine the outcome of the election
would it then be necessary for the Region to resolve any of these novel issues.




William Pate, Acting Regional Director
September 25, 2014 |
Page 4

In sum, there is absolutely no reason to delay the proceedings any longer, much
less to dismiss the petition entirely,

Very truly yours,

Gilbert & Saékmzm, a Law Corporation

cc:  Douglas M. Topolski, Esq.
Sylvia Mesa, Board Agent
Greg Conger
Andrea Zinder
Gilbert Davila

LWP1.324.wpd
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
- REGION 21

CARGILL, INC.
Employer A
and ' Case 21-RC-136849
UNITED FOOD & COMMERCIAL
WORKERS INTERNATIONAL UNION,

LOCAL 324
Petitioner

ORDER DENYING EMPLOYER’S MOTION TO
DISMISS PETITION WITH PREJUDICE

On September 24, 2014, the Employer filed a Motion to Dismiss the Petition with _
Prejudice. On September 25, 2014, the Petitioner filed a letter in opposition to the Employer’s
motion, and on September 26, 2014, the Employer filed a Reply to Union’s Opposition to
Motion te Dismiss the Petition.

In its motion and its reply, the Employer contends that the unit sought in this matter is
identical to the unit sought by the Petitioner in Case 21-RC-133636, aﬁd that dismissal of the
instant petition is warranted because it was determined in Case 21-RC-133636 that the unit
sought By the Petitioner was inappropriate. ‘The Employer further contends that the Board’s
- Rules and Regulations prohibit the Petitioner from filing a new petition concerning the same unit
of the Employer’s employees while the first petition is pending, and prohibit the Petitioner from
filing a new petition to re-hear or re-open the record in Case 21 -RC-133636, or to seek
reconsideration of the Decision and Order in that case. The Employer also asserts that the new
petition is an effort to litigate issues in an untimely or piecemeal fashion.

The petition in this matter was filed on September 16, 2014, The petition in Case 21-RC-
133636 was filed by the Petitioner on July 28,2014. In a September 11, 2014 Decision and
Order, I dismissed the petition in Case 21-RC-133636, after concluding that the Efetitione; did
not meet its burden of establishing that the péckaging and shipping leads it sought to exclude -

from the unit are supervisors as defined in Section 2(11) of the Act, and because the Petitioner



did not wisﬁ to proceed to an eIection‘in any alternate unit if thé petitiqned-for unit ‘was déemed
to be inappropriate. - .
Contrary to the Employer’s contentions, dismissal of the instarﬁ petition is not warranted
simply because it was determined in Case 21-RC-133636 that the petitioned-for unit was
inappropriate (ﬁ because, pursuant to the Board’s Rules and Regulations, the Regional Director’s
decision is final. The Board’s Rules and Regulations do not prohibit the filing of a petition while
another petition concerning the same unit haé been dismissed pursuant to a Decision and Order
and during the period in which a request -for review can be filed. In any event, no party
requested review of the Decision and Order in Case 21-RC-133636, and that petition is no longer
pending. Moreover, if a request for review of the Decision and Order in Case 21-RC-133636
had been filed, the instant petition would have been placed in abeyance and the hearing in this
matter schedulied for Qctober 2, 2014, would have been canceled. |
Further, the instant petition does not constitute a request to re-hear or re-open the record

in Case 21-RC-133636, or a request for reconsideration of the Decision and Order in that case,

and the Board’s Rules and Regulations in that regard do not apply here, where the Petitioner has -

filed a new petition and not 2 motion for reconsideration or a motion to re-hear or re-open the
record in Case 21-RC-133636. Likewise, the Employer’s argument that the instant petition is an
effort to litigate issues in an untimely or piecemeal fashion is misplaced as that argument applies
to the litigation of unfair labor practices, not the proceséing of petitions involving questions
concerning representation. | _

While the Employer contends that the dismissal of the petition in Case 21-RC-133636
should be treated as a dismissal with prejudice and bar the filing of a petition concerning these
employees for six months, there is no basis to dismiss a petition with prejudice in the Board’s
Rules and Regulatidns or the Board’s Casehandling Mawual, Part Two, Representation
Proceedings (Casehandling Manual). The Bmployer inappropriately relies on Casehandling
Manual Section 11118 in suppart of prejudice arguments, but that section concerns prejudice as
i’{ applies to the withdrawal of a petition. No such prejudice applies when a petition is dismissed.
Morsover, contrary to the Ernployer’é contention, the Petitioner did not disclaim interest in any
unit except the one sought in Case 21-RC-133636, but instead stated in that case that it did not

wish to proceed to an election in any alternate unit if the it sought was deemed to be




inappmpﬁate. Thus, this is not a sifuation where a pétition hés been withdrawn pursuarﬁ to an
incumbent union’s disclaimer of interest, and no prejudice to the filing of a new petition applies.

The Employer’s argument that the instant petition should be dismissed under
Casehandling Manual Section 11011 because it purportedly seeks a unit that is inappropriate on
its face is aiso misplaced. While the petitioned-for vnit is similar to that of the petitioned—for unit
as amended at hearing in Case 21-RC-1 33636, it is not identical and I cannot conclude that the
petitioned-for unit in the instant case is inappropriate on its face and that dismissal is warranted
at this time. ‘

Finally, for the reasons described above, T reject the Employer’s arguments that refusing
to dismiss the petition at this time constitutes a denial of due process or a violation of Sections
3(b) or 9(c) of the Act. '

ACCORDINGLY, IT IS HEREBY ORDERED that the Employer’s Motion o Dismiss

the Petition with Prejudice is denied.

Dated: September 26, 2014

/S/OLIVIA GARCIA

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 21 ‘
838 S FIGUEROA STFL 9

LOS ANGELES, CA 90017-5449
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21

In the Matter of:
CARGILL, INC., Case No. 21L-RC-136849

Fmployer, |
and I

UNITED FOOD & COMMERCIAL
WORKERS UNICN, NO. LOCAL 324,

Petitioner.

The above-entitled matter came on for hearing, pursuant to
notice, before SYLVIA MEZA, Hearing Officer, at the National

Labor Relations Board, Region 21, 888 South Figuerca Street,

Ninth Floor, Los BAngeles, California 20017, on Thursday,

October 2, 2014, at 9:21 a.m.
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On behalf of the Petitioner:

ROBERT A. CANTORE, ESQ.

GILBERT & SACKMAN

3699 Wilshire Boulevard, Suite 1200
Los Angeles, CA 90010

Tel. 323-938-3000

Fax: 323-937-9139

]
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APPEARANCES
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|

On behalf of the Employer:

DANIEL A. ADILONG, ESQ.

OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C.
Park Tower

695 Town Center Drive, 3Suite 1500

Costa Mesa, CA 92626

Tel. 714-800-7900

Fax. 714-754-1298
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PROCEEDINGS

HEARING OFFICER MEZA: On the record. The hearing will be
in order. This is a formal hearing in the matter of Cargill in
case number 21-RC-136849 before the Naticnal Labor Relations
Board. The Hearing Officer appearing for the National Labor
Relaticons Board 1s Sylvia Meza.

Will counsel please state their appearances for the record?

For the Petitioner?

MR. CANTORE: Robert A. Cantore of Gilbert & Sackman,

HEARING OFFICER MEZA: F'or the Employer?

MR. ADLONG: Daniel Adlcng, Ogletree, Deakins.

HEARING OFFICER MEZA: Are there any cother appearances?

Let the record show nc response.

Are there any persons, parties or labor organizations in
the hearing room at this time who claim an interest in this
proceeding?

Let the record show no further response.

I now propose to receive the formal papers. They have been
marked for identification as Board's Exhibit 1(a} through 1(m),
inclusive, Exhibit 1(m} being an index and description of the
entire exhibit. The exhibit has already been shown to all
parties. Are there any objections?

Hearing no cbjections, the formal papers are received into
evidence,

(Board Exhibit Number 1l{a) through 1(m) Received into Evidence)

www.avtranz,com - (800) 257-0885
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HEARING OFFICER MEZA: T now propose Lo recelve Board
Exhibit 2, which covers a number of stipulations between the -
parties regarding the proper name of the Employer, the
Petitioner, commerce, labor organization status, history of
bargaining, et cetera. The exhibit has already been shown to
all parties. Are there any objecticns?

MR. CANTORE: No objections.

HEARING OFFICER MEZA: Hearing no objections, Board
Exhibit 2 is receilved into evidence.

(Board Exhibit Number 2 Received into Hvidence)

| HEARING OFFICER MEZA: Are there any motions to intervene
in these proceedings to be submitted to the Hearing Officer at
this time?

Let the record show nc response,

Does the Emplover decline at this time tc recognize the
Petitioner as exclusive collective bargaining agent for the
employees in the petitioned for unit until such time as it or
they are certified as search in an appropriate unit determined
by the Board?

MR. ADLONG: Yeah, we're not recognizing them as the
bargaining representative.

HEARING COFFICER MEZA: Okay. The Petitioner asserts that
the following unit is appropriate for the purposes of
collective bargaining. And in an off-the-record discussion the

Petitioner has indicated that it wishes to amend its petition

AV ivanz
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as follows: Including, all full-time and regular part-time
packaging, shipping and receiving employees employed by the
Employer at its facility located at 566 North Gilbert Street,
Fullerton, California. Excluded, all other employees,
maintenance employees, terminal employees, quality ccentrol
employees, staffing agency employees, office clerical
employees, guards and supervisors as defined in the Act.

Okay. So the amendment is allowed.

Mr. Adleng, what is the Employer's positicn regarding a
petitioned for unit?

MR. ADLONG: Wait. Can you state the amendment, pléase?

HEARING CFFICER MEZA: Yes. Included, all full-time and
regular part-time packaging, shipping and receiving employees
employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California. Excluded, all other
employees, maintenance employees, terminal employees, quality
control employees, staffing agency employees, office clerical
employees, guards and supervisors as defined in the Act.

MR. ADLONG: Can we just go off the record for cne second?

HEARING OFFICFR MEZA: Sure. Off the record,.
(Off the record at 29:24 a.m.)

HEARING OFFICER MEZA: Ckay. So off the record the parties
were just discussing the modification or the amendment to the
sought after unit, and it was just explained that the technical

employees that were in the petition that was filed in this case

AV irans
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were removed because the Union had explained that the -- that
was just a term that they were using for the quality control -
employees. And also it was just noted that the Employer's
proper address is 566 North Gilbert Street. So now just moving
forward, I'm just going to restate on the record that the
amendment to the unit is allewed. And the last guestion I had
posed is -- was to the Employer, and the gquestion was, what is
the Employer's position regarding the petitioned for unit?

MR. ADLONG: So our petition on the units -- I mean we made
it elear in our post hearing brief in 21-RC-133636 and it's not
changed, and we'll just adopt that position by reference in
this matter.

HEARING OFFICER MEZA: OCkay. A1l right. And --

MR. ADLONG: I mean --

HEARING COFFICER MEZA: ~- the —-

MR. ADLONG: And we'd also just put forth that except and
to ——- like the Union needs to take a position on the leads
because they're taking this basically trying to have their cake
and eat it toc positicn. So either they need to say, "Hey,
these guys are supervisors and they shouldn't be in the" -- "in
the unit," and then we already know that its an appropriate
unit, or they do that, or they should say they're not. But any
limitation that they try to put on by taking the position that,
"Oh, they should vote subject to challenge or any way have

their rights restrained because of the fact they're contending

AV iranz
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that this 211 status remains unresolved is just improper, and
that they need tc take a position and just stop trying to have

|
it both ways. BAnd we should know because once they say they're |

211s, we know that the unit's inappropriate.

HEARING OFFICER MEZA: Okay. All right. And one thing I

just wanted to clarify is I think that you incorrectly the }

stated the prior case number. So you meant Z1-RC-133636,

correct?

MR. ADLONG: l1 ~- T -~

HEARING OFFICER MEZA: Either -- I may have misheard you,
but --

MR. ADLONG: I have 133636.

HEARING OFFICER MEZA: It's 133636,

MR, ADLONG: 133 -- two 3s, a 6 and a 3 and a 6.

HEARING OFFICER MEZA: Yeah.

MR. ADLONG: Yeah, we're saying the same thing.

HEARING OFFICER MEZA: Ckay. Okay. Sorry.

All right. Okay,. And, Mr. Cantore, what is the
Petitioner's position regarding the petitioned for unit?

MR. CANTORE: It is totally appropriate.

HEARING OFFICER MEZA: Okay. All right. So now it is my
understanding based on off-the-reccrd discussions and ;
communications with the parties that.the following issues are
under dispute: Issue one, whether the packaging, shipping and

receiving employees share an overwhelming community of interest

AV isanry
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under specialty healthcare with the maintenance terminal and
quality control employees so as to be included in a single unit
for the purpose of -- purposes of collective bargaining.

So the question is what is the appropriate unit? The
Employer maintains that the appropriate unit consists of
packaging, shipping, receiving, maintenance terminal and
quality control employees. The Employer is seeking a wall-to-
wail unit consisting of about 60 employees. Per the Emplover,
among the 60 or so employees are packaging lead employees and
shipping lead employees. The Employer asserts the employees in
these six job classifications all share an overwhelming
community of interest and should be in the same bargaining
unit.

Per the Emplover, included in the group of 60 employees are
about four packaging employees, two terminal employees and one
plant clerical employee who are scheduled to be transferred to
the Fullerton, California facility from the Vernon, California,
facility by the end of 2014. The transfer of these seven
employees will not be litigated at the hearing as no party is
contending that they were seeking a multi-facility unit.

While the Union concedes the six job classifications share
some community of interest, it also asserts they barely speak
to each other and the Union is satisfied that a unit consisting
of only packaging, shipping and receiving employees is

appropriate even 1f not the most appropriate one.
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Tssue number two: Whether Steve ILim, who works in the
quality control department, is a supervisor under the Act. The
Union is seeking to exclude Steve Lim on the basis that he's a
supervisor under Section 211 of the Act., The Employer denies
that Steve Lim is a supervisor under the Act and maintains he
is an employee under the Act.

Issue number three: Whether the packaging leads, Jaime
Sedano and Rafael Rodriguez, and the shipping lead, Ray
Ramirez, are superviscrs under the Act. The Union contains
they are -- contends they are supervisors under the Act.

Can the Union please state its position regarding inclusion
or exclusion of the packaging and shipping leads in the sought
after unit?

MR. CANTORE: My position is that if the Regicnal Director
agrees with the Union, that they are supervisors, they should
be excluded. In the Regional Director disagrees with the Union
and finds that they are employeesg, then they should be
included.

HEARING OFFICER MEZA: Okay. All right. So under Bennett
Industries, 313 NLRB 1363, since you're refusing to take a
position regarding the packaging and shipping leads, you will
not be able to present any evidence con this issue. However,
the parties have already agreed that they will not present any
additional evidence or witnesses in this case and that the

Regional Director will rely on the record in case 21-RC-133636.

AViranz
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Okay. Mr. Adleng, does this accurately reflect the issues
that are in dispute? And please state the position of the
Employer with respéct to these issues.

MR. ADLONG: Okay. So with respect to issue one, we
continue to take the position that specialty healthcare is not

the preoper standard for the reascns cited in cur previous post-

. hearing brief. We assert that -- reassert that position in

this matter. We believe that the proper unit is a wall-to-wall
P and M unit, including leads, as specified in our post-hearing
brief mentioned above. And while you talked about numbers,
those are approximate and appear to be close. 2And with respect
te issue two, the record's clear that Mr. Lim is not a
supervisor. With respect to Mister -- with the alleged issue
three, we don't believe =--

HEARING OFFICER MEZA: Uh-huh.

MR, ADLONG: -- that there is any issue three at issue.
The issue 18 related to packaging and shipping leads. That has
already been decided in the previous petition and the decision
and direction of election. The Regional Director determined
that the leads are not supervisors and they must be included at
the Fullerton facility. And she's already said that the
petitioned for unit is inappropriate because it excludes the
package and shipping leads. And we believe that position is
final.

And then if the Union deces not admit that they must be

AV ivranz
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included in any inappropriate unit, that then by definition
this petition seeks a unit that's inappropriate on its face and
should -- and by determined by the final decision of the RD in
Board Exhibit 4 and that this requires dismissal of the
petition,.

HEARING OFFICER MEZA: Okay.

MR. ADLONG: And we continue to take the position basically
that Ms. -- that the Unicn's, you know, like ultimate failure
to come out and state what their position is and try to ride --
try to have it both ways should just require dismissal without
any post-hearing briefs, and just right here now.

HEARING OFFICER MEZA: Okay. Okay. Mr. Cantore, does this
accurately reflect the issues in dispute here today, and can
yvou please state the position of the Petiticner with respect to
these issues?

MR. CANTORE: T would like to confer with my client first,

HEARING OFFICER MEZA: Sure. Off the record.

{Off the record at 9:35 a.m.)

MR. CANTORE: As to position one, I do agree that that
position —-- that issue -- as to whether -- as to issue one, the
Union does agree that that accurately states the issue., With
respect to issue two, we don't agree that that accurately
states the ilssue. Our position with respect to Mr. Lim is
first that he sheuld be excluded not because he's a supervisor

but because he is a quality control employee, and, therefore,
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should be excluded under issue number one.

Getting down te issue number three, we take somewhat
umbrage at the suggestion that the Union has not stated its
position on the supervisory status of the leads. That would be
the packaging, shipping and quality control leads. We have
consistently taken the position in the prior case and then this
case that they are statutcory supervisors. We have not changed
that position. However, we appreciate that the Regional
Director in the earlier case held that we failed to establish
that in the earlier hearing.

That said, if they are employees and the Regional Director
holds in this case that they are employees, then they're
included in the petitioned for unit. On the other hand, if the
Regional Director in this case says we're stuck with her
earlier decision or that even if we're not stuck with her
garlier decision, based on the record of this case, they are
supervisory employees, then they're excluded. I don't know how
that somehow interferes with some right of the Employer but
their objection is definitely interfering with the Section 7
rights of their employees. That's the position of the Union on
that issue.

HEARING CFFTICER MEZA: Okay. Okay. All right. And T now
propose to receive Board Exhibit 3 and 4. Board Exhibit 3 is
an agreement between the parties that they will not present

any --

AViranz
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MR. ADLONG: I was just going to ==

HEARING OFFICER MEZA: Oh --

MR. ADLONG: Sylvia --

HEARING OFFICER MEZA: ~— s0rry.

MR. ADLONG: -- 1if I --

HEARTING OFFICER MEZA: Yes.

MR. ADLONG: FExcuse me, Madam Hearing Officer, if I may?

HEARING OFFICER MEZA: Yes.

MR. ADLONG: Just with respect to the Bennett Industries,
case, I mean the Employer would even go so far as to take the
position to the extent that they continue to not take a
position and not state whether or not these leads should or
should not be in the unit and whether or ncot they want tor
proceed with the unit and whether -- if these people are found
to ke 211s, that they shouldn't even be able to brief the issue
and that they shouldn't even be able to argue any sorts of
merits at all regarding what the Regional Director has
previously found in the previous petition. Like this should be
said and done, they've had their piece, they've made a decision
and they've made bed and now they need to sleep in it.

HEARING OFFICER MEZA: COCkay.

MR. ADLONG: And we nmaintain that it should just be done.
I mean we're sticking with our position and they need to, like
we say, come out the closet and state firmly whether or not

they expect leads -- whether leads should be included in that

AV Tirans
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petition and whether they proceed in a unit that includes
leads.

EEARING OFFICER MEZA: Okay. All right. Okay. I now
propose to receive Board Exhibit 3 and 4. Board Exhibit 3 is
an agreement between the parties that they will not present any
additional witnesses or evidence at this proceeding, and Beard
Exhibit 4 is a copy of the decision and in order to case number
21-RC-133636. The exhibits have already been shown to all
parties. Are there any objections?

MR. CANTORE: No cbjections.

HEARING OFFICER MEZA: Hearing no objections, Board
Exhibit 3 and Becard Exhibit 4 are received intc evidence.
(Board Exhibit Number 3 and 4 Received into Evidence)

HEARING CFFICER MEZA: Okay. This record, including the
parties' stipulations and the parties' agreements on brief as
well as the Regional Director's prior decision and order in
case 21-RC-133636, will be relied upon by the Regional Director
in making her decision in this case.

Could the Employer please state for the record the total
number of employees in the petitioned for unit? Starting with
the packaging employees and the shipping employees and then the
receiving employees.

MR. ADLONG: Let's go off the record.

HEARING QOFFICER MEZA: Sure. Off the record.

(Off the record at 9:40 a.m.)

P —
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HEARING OFFICER MEZA: All right. On the record.

Okay. Off the record we were discussing whether -- what
the Union's position is with respect to Steve Lim and whether
the Union contends that he is a section —-- a 211 supervisor
under -- a supervisor under Section 211 of the Act. And I just
wanted to ask the Union again just teo clarify for the record
what its position is with respect to his status.

MR. CANTORE: The position is -~ and I possibly misstated
it —-- is that first he should be excluded as a quality control
employee because he's not within the petitioned for unit; he's
within the exclusions, whether or not or he's a supervisor.
However, we also take the position that if the Regional
Director includes quality control in the petitioned for unit,
then he should be excluded as a supervisor; that he is a
statutory supervisor within the meaning of the Act.

and, finally, if the Regional Director fules against us and
holds that quality control employees must be included in the
petitioned for unit and that Lim is not a statutory supervisor
within the meaning of the Act, then he would ke included in the
unit.

HEARING OFFICER MEZA: Okay. Ckay. But just tec clarify
for the record, your position is Lhat Steve Lim is a supervisor
under Section 211 of the Act?

MR. CANTORE: That is correct.

HEARING OFFICER MEZA: COkay. All right. And now we're
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going to just go ahead and -- and go back and complete the
record. BAnd the question that was pending prior to going off
the record was T asked if the Employer could please state for
the record the total number of employees in the petitioned for

unit, and the Employer went ahead and just was able to cbtain

"the -- or T guess an estimate as to the number of the employees

in the petitioned for unit.

And so now can the Enployer please state for the record Lhe
total number of employees in the petitioned for unit? Starting
with the packaging employees and then --

MR. ADLONG: 3o —-

HEARING OFFICER MEZA: -- shipping employees and then the
receiving employees.

MR. ADLONG: We have approximately 23 packaging,
approximately nine shipping, approximately three receiving,
approximately four in maintenance, approximately four in
quality --

HEARING OFFICER MEZA: Well, actually, we'll get to those.

MR. ADLONG: Okay.

HEARING QFFICER MEZA: We'll get to those later on.

MR. ADLONG: Fair enough.

HEARING OFFICER MEZA: Okay. So could the Employer please
state for the record the total number of empleoyees in the unit
that the Employer asserts is appropriate for the purposes of

collective bargaining?
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The wall-to-wall unit —-

HEARING OFFICER MEZA: Uh-huh.

MR. ADLCNG:

our count.

-— right now is approximately —-- about 53, by

HEARING OFFICER MEZA: Ckay. 2&nd could the Employer please

state for the record the total number of employees in each

disputed category? First, the maintenance employees?

MR. ADLONG:

Four.

HEARING OFFICER MEZA: Quality control employees?

MR. ADLONG:

Four.

HEARING OFFICER MEZA: The terminal employvees?

MR, ADLONG:

Bight.

HEARING OFFICER MEZA: Packaging leads?

MR. ADLONG:

One,

HEARING OFFICER MEZA: Shipping leads?

MR. ADLONG:

And then I have about two production leads.

HEARING OFFICER MEZA: The shipping leads?

MR. ADLONG:

I don't have it -- right now, I don't know.

HEARING OFFICER MEZA: Production is the same as --—

MR. ADLONG: Okay.
HEARING COFFICER MEZA: -- as packaging.
MR, ADLONG: ©Not by my understanding. Then ~-- I mean we

have about three leads in dispute.

HRARING OFFICER MEZA: Okay. So there's just a total of

about three leads? Ckay.

AV iranz

www.avtranz,com - (800) 257-0885




10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

i9

MR. ADLONG: Approximately, yes.

HEARING OFFICER MEZA: All right. And that would include
packaging and shipping leads, correct?

MR. ADLONG: As I understand it --

HEARING OFFICER MEZA: Okay.

MR. ADLONG: ~-- that 1s correct.

HEARING OFFICER MREZA: All right. And does the Petitioner
wish to proceed to an election in an alternate unit if the unit
sought by the Petitioner is deemed tc be inappropriate?

MR. CANTORE: Yes.

HEARING OFFICER MEZA: Okay. Is there anything further
that the parties desire to present?

Mr. Adlong, on behalf of the Employer?

MR, ADLONG: Yeah. T meén we maintain that if -- basically

what the UFCW's done here is taken a position that they didn't

want to proceed in a unit with leads. And now that they -- now

that they've lost that, that they just come back and refile a

petition, that is wholly inappropriate, that it sheould have
been dismissed with prejudice and we shouldn't be able to re-
litigate these issues that have already been decided.

and we just continue to maintain that the -- this has been
decided, the ruling's final and it should be at least six |
months before they're able to bring this petition. That they |
shouldn't be abkle tco correct a mistake that either they or

their attorney made at the hearing to try to just somehow, "All

AV Tirans
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right. We didn't get what we want. We're not going to file a
request for review and now we're now we're just going to bring
a petition." It's wholly inappropriate, inappropriate use of
the NWLRB rescurces, lnappropriate use of the procedures and the
Regicn should dismiss the petition.

HEARING OFFICER MEZA: OCkay. Mr. Cantore, on behalf of the
Petitioner?

MR. CANTORE: Oh, nothing. T mean we'll —--

HEARING OFFICER MEZA: Ckay.

MR. CANTORE: -- state it in the brief. But just briefly
on that one, I still don't understand how a piece —-- persen's
Section 7 rights could be denied, even for six menths, because
the Union or it's counsel may have screwed up at the lastr
hearing. I'm not conceding that they did, but they may have.
Again, you go forward with the petition. Whether —-- we are now
stuck with the Beocard's ruling, of a Regicn's ruling, on the
supervisory status of the four employees, this is a different
unit we're petitioning for and we've also expressed an interest
in going forward even if the Board still disagrees with us.

HEARTNG OFFICER MREZA: Okay.

MR. CANTORE: Or the Region still disagrees with us,
rather.

HEARING OFFICER MEZA: Okay. Do the parties wish to waive
the filing of briefs?

MR. ADLONG: I just wanted to say one more thing,
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HEARING OFFICER MEZA: Sure.

MR. ADLONG: That it's like -~ it borders on the absurd to
suggest that this is a different unit. That this exact same
thing -- we're re-litigating the exact same thing. And the
decisicn's been final. And just reemphasize that --

HEARING OFFICER MEZA: Okay.

MR. ADLONG: -- these leads —-- the decisiocon's been made,
the Union should have to live with the decisions they'wve made
and -- and this =~ essentially we have the law of the case.
There's no reason to come back and ask the Regional Director
for a rede. And the Emplover will not waive the filing of
briefs.

HEARING OFFICER MEZA: Okay. And the Petitiocner, do you
wish to waive the filing of briefs?

MR. CANTORE: Well, if the Employer's filing a brief, the
Petitioner is going to file a brief.

HEARING OFFICER MEZA: Okay. The briefs will be due on
October 9th, 2014, And have all the —- the exhibits been
offered and received? This is a question to the court
reporter. Yes?

Qkay. And if there is nothing further, the hearing will be
closed. Hearing no response, the hearing is now closed. Thank
you, Off the record.

(Whereupon, the hearing in the above-entitled matter was closed

at 10:03 a.m.)
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This 1s to certify that the attached proceedings before the
National Labor Relations Board (NLRB), Region 21, Case Number
21-RC-136849, Cargill Inc., and United Food & Commercial
Workers Union, Local NO. 324, at the National Labor Relations
Board, Region 21, 888 South Figuerca Street, Ninth Flocr, Los
Angeles, California 920017, on Thursday, Qctober 2, 2014, at
9:21 a.m. was held acccording to the record, and that this is
the original, complete, and true and accurate transcript that
has been compared to the reporting or recording, accomplished
at the hearing, that the exhibit files have been checked for

completeness and no exhibits received in evidence or in the

rejected exhibit files are missing.
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I. INTRODUCTION

This Post-Hearing Briefis filed on behalf of petitioner, United Food and Commercial
Workers, Local No. 324 (“Union”), in support of its instant petition for an election in the
following bargaining unit:

Included: All full-time and regular part-time packaging, shipping, and

receiving employees employed by the Employer at its facility located at 566

North Gilbert Street, Fullerton, California.

Excluded: All other employees, maintenance employees, terminal employees,

quality-control employees, staffing agency employees, office clerical

employees, guards and supervisors as defined in the Act.

As the Region is well aware, this is not the first petition for an election filed by the
Union with respect to this facility, In Case No. 21-RC-133636, the Union petitioned for a
virtually identical unit with one major exception: the Union sought to specifically exclude
“leads” as “supervisors” as defined in section 2(11) of the National Labor Relations Act
(*Act™), 29 U.S.C. § 152(11). In that case, the Regional Director held that the Union had
failed to meet its burden of proving that the leads were statutory supervisors and, because the
Union at that time had refused to proceed to an election in any other unit, dismissed the_
petition.

In spite of its blustering rhetoric, respondent Cargill, Inc. (“Employer”) opposes the {
current petition on several grounds. First, but hardly foremost, the Employer virtually l

concedes that, under Specialty Healthcare & Rehab. Ctr. of Mobile (“Specially



Healthcare™), 357 NLRB No. 83 (Aug. 26, 2011); accord Macy's & Local 1445, United
Food & Commercial Workers Union (“Macy’s”), 361 NLRB No. 4 (July 22, 2014), the
petitioned-for unit is indeed appropriate and that the employees in the maintenance, terminal
and quality-control departments do not enjoy an gverwhelming community of interest with
the proposed unit and instead argues that the Regional Director should not follow Specialty
Heathcare. It is easy to see why this is not the Employer’s primary argument.

Instead, the Employer primarily contends that the three leads in the packaging,
shipping and receiving departments (Jaime Sedano, Rafael Rodriguez and Ray Ramirez) and
the one lead in the quality control department (Steve [.im) are not statutory supervisors.
Because the Union will not agree with this contention (and instead maintains its contention
that they are “supervisors” as defined in section 2(11) of the Act) and because the Regionél
Director has held that the Union did not meet its burden of proving that any of the four are
supervisors in Case No. 21-RC-133636, the petition should be dismissed. In a reasoned
opinion, the Regional Director already has denied the Employer’s motion to dismiss the
petition with prejudice. Board Exhibit 1 (k). From the Region’s apparent perspective, the only
issue is whether or not the leads are statutory supervisors. Id.; see also Transcript of
Proceedings Held on October 2, 2014 (“Tr 2™) at 10.

As the Union will now show, the petitioned-for unit is appropriate. The Union also
will show that the Employer’s position that employees should be denied their basic section
7 right to “join, or assist labor organizations, [and] to bargain collectively through

representatives of their own choosing” simply because the Union has changed its mind as to

[o8)




whether or not it would be willing to proceed to an election if leads are included. And finally,
the Union will show that the Regional Director need not reach the issue of the supervisory

status of the leads at this stage of the proceeding.

II. ARGUMENT

A.  The Union’s Proposed Bargaining Unit is An Appropriate Unit,

In spite of the Employer’s wishes to the contrary, the Board has clearly set forth the
standard for determining whether the smallest appropriate unit must include additional
employees beyond those included in the Union’s petition in Specialty Healthcare. As the
Board held,

{WThen employees or a labor organization petition for an election in a unit of

employees who are readily identifiable as a group (based on job

classifications, departments, functions, work locations, skills, or similar

factors), and the Board finds that the employees in the group share a

community of interest after considering the traditional criteria, the Board will

find the petitioned-for unit to be an appropriate unit, despite a contention that

employees in the unit could be placed in a larger unit which would also be

appropriate or even more appropriate, unless the party so contending
demonstrates that employees in the larger unit share an everwhelming
community of interest with those in the petitioned-for unit.
Specialty Healtheare, 357 NLRB No. 83, slip op. at 17 (emphasis added); accord Macy s,
361 NLRB No. 4, slip op. at 9.

Thus the burden initially rests with the Union, which must show that the group of

employees listed in the petition constitute “an appropriate unit.” /d. Once this is established,

the burden then shifts to the Employer, which can defeat the Union’s petitioned-for unit only

by showing that employees not included in the petition share “an overwhelming community




of interest” with the employees in the Union’s proposed bargaining unit. /d. (emphasis
added).
L. The Employees Included in the Union’s Petition Constitute an
Appropriate Unit Because They Are Readily Identifiable as a Group
and Share a Community of Interest.

It is clear that the employees included in the petitioned-for unit are “readily
identifiable as a group” based on the standard set forth by the Board in Speciaity Healthcare
and just recently affirmed in Macy ’s. In Macy s, asister local of the Union sought an election
in a unit of “beauty advisors, counter managers, and on-call employees,” which constituted
all “nonsupervisory classifications in the cosmetics and fragrances department” of a large
Macy’s department store. Macy’s, 361 NLRB slip op. at 10. While these employees
constituted only a small fraction of the sales employees in the store, the Board nevertheless
found these employees to be “readily identifiable as a group.” /d. The Board reasoned that
since they were all in one of three classifications in the same department, and all “perform
the function of selling cosmetics and fragrances,” they were “readily identifiable based on

classification and function.” Macy s, 361 NLRB slip op. at 10; accord Specialty Healthcare,

573 NLRB slip op. at 18 (Board found employees to be readily “identifiable as a group”

because they constituted all of the employees in the “Nursing Department,” that were within

the “Certified Nursing Assistants” classification). The Board further noted that a set of
employees may not be “readily identifiable as a group” if those employees are merely “an

arbitrary segment” of a department or classification. /d.



Here, the Union seeks a bargaining unit comprised of all employees in all
nonsupervisory classifications in the packaging, shipping and receiving departments. As in
Macy's, the Union’s petition tracks clear departmental lineg established by the Employer.
See, e.g., Employer Ex. 2 at column 6 (marked “Department”).' Likewise, just as in Macy s,
the Union seeks to inclﬁde all eligible employees within the specified departments. Notably,
the Union does not seek any “arbitrary segment[s]” of employees within these departments,
or within any of the eligible classifications, but includes all employees within its broadly
defined parameters. Specialty Healthcare, 573 NLRB slip op. at 18. Furthermore, as in
Macy's, these employees are clearly identifiable based on function. As discussed at length
below, all of these employees share a common role in packaging and shipping the various
products sold by the company, after such products have been processed and mixed elsewhere
in the facility. Thus, just as in Macy’s, the employees included in the Union’s proposed unit
are readily identifiable based on department, classification and function.

Moreover, the employees included in the Union’s petition are even more clearly
identifiable as a group than the employees in Macy’s because there are physically separated
from, and rarely interact with, the other potentially eligible employees working at the plant.
Transcript of Proceedings Held on August 12, 2014 in Case No. 133636 (“Tr. 1”)_
188:24-198:3. That is, the employees sought by the Union constitute all of the eligible
statutory employees working in a single building, which is separated from all other eligible

statutory employees working at the plant not only by department and function, but also by

' Unless otherwise noted, all references to “Ex.” are to exhibits offered at the
hearing in Case No. 21-RC-133636.




four walls, a road, three railroad tracks and frequently rows of railway cars. Employer’s Ex.
1. This, in conjunction with the factors discussed in Macy s and listed above, make it clear
that the employees sought in the Union’s petition are “readily identifiable as a group,” based
on department, job classification, function and physical location.

Finally, and unlike in its earlier petition, the Union does NOT seek to specifically

exclude leads (arguably one of many classifications of employees — from forklift operator to

three of the six total departments) from the unit and has repeatedly expressed its willingness
to proceed to an election if they ultimately are determined to be “employees™ as defined in

section 2(3) of the Act and entitled to vote. Put simply, when asked by the Region in this case

for a position on their statys, the Union merely has taken to position that they are

“supervisors” as defined in section 2(11) of the Act, Although it is true that the petition does
seek to specifically exclude “supervisors as defined in the Act” from the unit, on its face the
petition does not seck to specifically include or exclude any specific classification of
“employee” working in the three departments, lead or otherwise. Rather, it is broad enough
on its face to include leads (and forklift operators, filler operators, “depalitizers,” etc.) if they
are employees as defined in section 2(3). See Specialty Healthcare, 573 NLRB slip op. at 18_.

The employees in the petition also clearly share a “community of interest” as
established by Specialty Healthcare and Macy's. The Board in both cases reiterated the
following well recognized principles for determining whether employees share a community

of interest;




[W]hether the employees are organized into a separate department; have
distinct skills and training; have distinct job functions and perform distinct
work, including inquiry into the amount and type of job overlap between
classifications; are functionally integrated with the Employer’s other
employees; have frequent contact with other employees; interchange with other
employees; have distinct terms and conditions of employment; and are
separately supervised.
Specialty Healthcare, 357 NLRB slip op. at 14 (citing United Operations, Inc., 338 NLRB
123, 123 (2002)); Macy’s, 361 NLRB slip op. at 10; accord, Bartlett Coilins Co., 334 NLRB
484, 484 (2001) (“In determining whether the employees possess a separate community of
interest, the Board examines such factors as mutuality of interest in wages, hours, and other
working conditions; commonality of supervision; degree of skill and common functions,
frequency of contact and interchange with other employees; and functional integration.”).
As discussed earlier in this section, it is undisputed that the three groups of employees
included in the Union’s petition as amended are organized into three departments, and that
these departments are grouped together in a building that is physically separated from all
other departments at the plant. As a result of this physical proximity, employees in these three
departments interact with each other on a daily basis, both while working and while on break.
Tr. 188:24-189:3. These employees all know each other personally (Tr. 1 188:24-189:3), all
take lunch together in one of two break rooms within their building (Tr.1 260:24-262:1), and
all park in the same general areas (Tr. 1 141-144; 262:2-3). Likewise these employees all
collectively work towards a single function of packaging and shipping the company’s

product. The degree to which these three departments are functionally integrated is

demonstrated by the fact that many of the employees in these departments are trained to, and



occasionally do, work in classifications and departments other than their own as need
requires. Tr, 1 77-79. Indeed, employees may even be transferred to other departments within
the building without any notice based on demand. Tr. 1 243:19-244:6, The operation of these
three departments is so intertwined that employees refer to them collectively as “packaging.”
Tr.1215:21-216:6.

This integration of the three depariments is mirrored within each department. In
packaging, there is a specific classification called “Reliever,” who are “able to relieve any
area on the line” and can therefore operate the forklift, work as the filler operator, and
“depalitize” crates. Tr. 1 70:8-11. Likewise, Supervisor Stephanie Puig (“Puig”) testified
repeatedly that nearly every employee within each of these departments can work in several
different job classifications within packaging, shipping, and receiving. Tr. 1 77-79.
Moreover, all of these employees share the same benefits package, and are all compensated
at roughly the same rate. Tr, 1 163:1-25. 260:15-19. Finally, all of these employees are
currently supervised by Puig, and .until recently were all supervised by Gil Alvarado, and thus
share a long history of common supervision. Tr. 1 114:17-115:6. In sum, all of the factors
identified by the Board in Specialty Healthcare and Macy’s clearly indicate that these
employees share a community of interest.

Therefore, as in Macy’s, because the employees included in the Union’s petition
“share a community of interest” and are “readily identifiable as a group” the Board must
“find the petitioned-for unit to be an appropriate unit” unless the Employer can show that the

emplovee’s in its desired unit “share an overwhelming community of interest with those in
ploy




the petitioned-for unit.” Macy s, 361 NLRB slip op. at 10-11. As discussed below, this is
simply not the case.
2. The Employees Included in the Union’s Petition Do Not Share an
Overwhelming Community of Interest with the Employees that Cargill
Seeks to Include in the Bargaining Unit.

Inboth Specialty Healthcare and Macy s, the Board has made it clear “that two groups
share an overwhelming comumunity of interest when their community of interest factors
overlap almost completely.” Macy’s, 361 NLRB slip op. at 9 {internal quotation omitted;
emphasis added). In Specialty Healthcare, the Board clarified that “the proponent of the
larger unit must demonstrate that employees in the more encompassing unit share ‘an
overwhelming community of interest’ such that there is ‘no legitimate basis upon which to
exclude certain employees from it."” Specialty Healthcare, 357 NLRB slip op. at 16 (citiﬁg
Blue Man Vegas, LCC v, NLRB, 529 F.3d 417 (D.C. Cir. 2008).

Thus, in determining if the smallest appropriate unit includes employees not listed in
the Union’s petition, the Board applies the traditional community of interest factors, but
requires a “heightened showing” by the party opposing the petitiqn, such that it must prove
that there is “no rational basis” by which to distinguish the employees in the Union’s
proposed unit from those in the one sought by the Employer. Specialty Healthcare, 357
NLRB slip op. at 17. Clearly this is an extremely difficult standard to meet. Indeed, Board
Member Brian E. Hayes, in his dissenting opinion in Specialty Healthcare, recognized that
under this standard it is “virtually impossible for a party opposing [the petitioned-for unit]

to prove that any excluded employees should be included.” /d. at 29. However, in spite of this




“shortcoming” perceived by Member Hayes, the standard established in Specialty Healthcare

has been affirmed in several subsequent Board cases, and must be applied in the case at bar.

See Macy's, 361 NLRB slip op. at 10.

In Macy’s, despite numerous similarities between the two groups of employees, the
Board applied the community of interest factors and determined that the employer had not
demonstrated an “overwhelming community of interest” between the employees in the
petitioned-for unit and those the employer sought to include. The Board reached this
conclusion despite the fact that the two groups of employees “work shifts during the same
store hours, are subject to the same handbook, are evaluated on the same criteria, are subject
to the same dispute-resolution procedures, receive the same benefits, use the same entrance
and break room, attend brief morning rallies [on a daily basis]. . . . and use the same clocking
system.” Macy's, 361 NLRB slip op. at 15, The Board further noted that there was some
regular “contact between cosmetics and fragrances employees and other selling employees,”
Specifically, employees in the fragrances and cosmetics department interacted with other
sales employees to the extent that “from time to time merchandise from other sales

departments [was] rung up in cosmetics and fragrances,” that “selling employees [were]

expected to help each other out and to assist customers,” and that “cosmetics and fragrances

personnel recruit[ed] customers in other areas of the store.” /d. at 5. This interaction was
facilitated by “the proximity of the cosmetics and fragrances counters to other departments,”

and the fact that these departments were not physically separated. /d.
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The Board nevertheless found this to be insufficient to support a finding of an
“overwhelming community of interest” and invalidate the union’s proposed unit. Macy’s, 361
NLRB slip op. at 12. The Board reasoned that the contact between the cosmetics and
fragrances employees and other sales employees was merely “incidental,” and therefore
insufficient to “support a finding of regular, significant contact between the petitioned-for
employees and other selling employees” necessary to support an “overwhelming community
of interest.” Id. Similarly, the Board established that there was no “functional integration”
because of this “limited interaction between the petitioned-for employees and those that the
employer seeks to add.” Id. at 12-13. The Board noted that the other similarities were
outweighed by the facts that “the employees work in a separate department from all other
sales employees and that the petitioned-for unit consists of all nonsupervisory employees in
that department,” that “the petitioned for employees are separately supervised,” that there
was no “significant interchange between the petitioned-for employees and other selling
employees,” and that the employees “work in separate physical spaces.” Id. Therefore the
Board determined that the employer had failed to establish that the community of interest
factors “overlap almost completely,” and therefore concluded that the employer had fallen
well short of establishing the “overwhelming community of interest” necessary to invalidate
the union’s proposed unit. /d.

While the Employer has made a great deal of the petitioned-for employees interaction
with other employees not sought in the petition at the hearing, the evidence clearly

demonstrates that, as in Macy s, this contact was merely “incidental,” and far from sufficient
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to support a finding of an “overwhelming community of interest.” Id. The contact that
employees in the packaging, shipping, and receiving departments have with employees from
other departments amounts to nothing more than taking samples to the lab, turning a nozzle
to activate the votator, Lead Steve Lim escorting a Rabbi through the building and
occasionally picking up “paperwork” from packaging, picking-up and dropping off
misplaced packages, and maintenance conducting repairs on machines. With respect to taking
samples to and from the lab, samples taken from packaging are typically taken over by the
lead. Tr. 1 120:12-17, While other packaging employees occasionally take over samples, and
votator operators typically take samples over themselves, this process is relatively brief, and
involves simply filling out some paperwork and dropping off a pre-labeled sample at the lab.
Tr. 1120:2-5; 121:16-20. There may not be any communication with lab employees required
atall. Tr. 1 120:7-11.

Similarly, activating the votator requires nothing more than activating a valve, and can
be accomplished in a matter of moments without any interaction with any employees in other
departments, Tr. 1 119:14-25. Likewise, Steve Lim only escorts the Rabbi through the plant
once every two weeks and only picks up “paperwork” from packaging once per week. Tr. 1
159:15. Employees in the packaging, shipping and receiving departments infrequently, if
ever, interact with Lim during these visits, Tr. 1 188:1-25. Picking up misplaced packages
from the other side also necessitates little if any interaction with employees from other
departments, and only occurs occasionally, due to the fact that the delivery companies used

by the Employer occasionally disobey the Employer’s instructions on where to deliver




packages. Tr. 1 138:1-140:25. Finally, while maintenance is usually required on one of the
machines in the packaging, shipping or receiving departments about three times per week,
employees only interact with maintenance employees, if at all, to the extent necessary to
facilitate repairs. Tr. 1 235:1-25,

Many employees in the packaging, shipping, and receiving departments only go over
to the other departments once per month or less, and only in unique circumstances. Tr. 1
257:1-25; 233:6-234:4. Likewise, these employees also testified that they very rarely see any
employees from other departments in their area. Tr. 1 225:1-227:25; 188:1-25; 256:1-25;
226:11-227:6. In sum, here, as was the case in Macy s, while there is some contact with other
departments not included in the petition-for unit, this limited interaction is merely
“incidental,” and therefore insufficient to support an “overwhelming community of interest.”

Moreover, as mentioned above and unlike in Macy s, the employees sought in the
Union’s petition are physically separated from other employees at the plant, as they are
housed in a separate building separated by railroad tracks. These groups of employees enter
through different entrances (Tr. 1 141:1-144:25), use different break rooms (Tr. 1
260:24-262:1), and generally do not even know each other’s names (Tr. 1 188:24-198:3).
Therefore, unlike in Macy’s, these employees rarely even see employees from othe;
departments, let alone interact with them, while at work or on break. Likewise, until recently,
packaging, shipping and receiving employees all reported to a separate supervisor, who did
not supervise any employees in other departments. Tr. 1 114:17-115:6. Furthermore, there

is limited interchange between employees in packaging, shipping and receiving and other




departments. That is, only three employees have been transferred from packaging, shipping
and receiving to any of the departments on the other side of the railroad tracks, and two of
these employees were likely working in one of these departments through a temporary
employment agency. Tr. 1 126:25- 127:12.

Similarly, no employees have transferred info packaging, shipping and receiving from
other departments in the last five years. Tr. 1 127:15-18. Thus, as in Macy s, the “incidental”
interaction with other departments is outweighed by the facts that the petitioned for
employees work in three “separate departments]” in a separate building, have a history of
being “separately supervised,” have no “significant interchange” with employees from other

departments other than those included in the petition, and “work in separate physical spaces.”

" Macy'’s, 361 NLRB slip op. at 12. Therefore, the community of interest factors between the

petitioned-for employees and the other employees at the plant clearly do not “overlap almost
completely” and thus the Employer cannot invalidate the Union’s petition based on an
“overwhelming community of interest.” /d. As such, the Union’s proposed bargaining unit
must be deemed valid. /d.

And finally and as noted above, although the Employer urgently argues that the
Specialty Healthcare standard is not the proper standard to apply, it is the standard that thg

Regional Director must apply. See Macy’s.



B, Employees Should Not Be Denied Their Section 7 Rights Merely Because the
Union Has Changed its Mind.

Although the Regional Director has far more than adequately addressed this issue in
her decision denying the Employer’s motion to dismiss the petition (Board Exhibit 1(k)), the
Union cannot help but again note that section 7 of the Act guarantees the Employer’s
employees the right to “join, or assist labor organizations, [and] to bargain collectively
through representatives of their own choosing.” This is a right granted to employees, not to
labor organizations, and should not be denied to them because of a rather inconsequential act
of a labor organization not with respect to the employees, but with respect to their employer.

It really is that simple,

C. The Regional Director Need Not Consider the Supervisory Status of Leads at

this Stage of the Proceedings.

In the instant petition, the Union seeks a unit of approximately 35 employees counting
the three leads in the packaging and shipping departments (Jaime Sedano, Rafael Rodriguez
and Ray Ramirez). Employer Ex. 2. Thus, in the petitioned-for unit, the leads make up less
than 10% (actually, 8.5%) of the arguably eligible voters. Id. If the Regional Director were
to include the approximately 16 employees in the maintenance, terminal and quality control
departments, the percentage (including Steve Lim) would drop to 7.8%. Id.

Under the Board’s admittedly proposed elections, “[t}he parties could choosé not to

raise such issues at the pre-election hearing but rather via the challenge procedure during the
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election. Litigation of eligibility issues raised by the parties involving less than 20 per cent

of the bargaining unit would be deferred until after the election.” http://www.nlrb.gov/news-
outreach/fact-sheets/amendments-nlrb-election-rules-and-regulations-fact-sheet (emphasis
added). While the proposed rules are not yet effective and there is no current rule directly on
point, the Union’s undcréigned attorney (as of this very month) has practice before the NLRB
for 40 years and can think of numerous instances where this Region and several other
Regions have deferred issues regarding supervisory status until after the election, especially
where (as here) the issue involves less than 10% of the bargaining unit.

Indeed, the only reason not to follow this procedure here is that, in connection with
the earlier petition in Case No. 21-RC-133636, the Regional Director concluded that “The
Petitioner did not meet its burden of establishing that the packaging and shipping leads are
supervisors as defined in Section 2(11) of the Act. Therefore, the petitioned-for unit is
inappropriate because it excludes the packaging and shipping leads.” Decision and Order at
13. Thus, the issue becomes, should this conclusion bar the Union from seeking not to further
delay the already delayed election (albeit mostly by its own hand) by choosing “not to raise
such issue[] at the pre-election hearing but rather via the challenge procedure during the
election”? For the reasons now explained, the answer is, no.

First, unlike in its earlier petition, the Union has not sought to specifically exclude (or
include) leads in the petitioned-for unit. Unless for some reason the Regional Director
specifically excludes them from the unit (which certainly would not be at the urging of the

Union, which has merely stated its position on their status when asked), they will be entitled
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to vote in any ordered election. See, e.g., Case Handling Manual, § 11338.7. Because leads
(as well as every other classification of employee) would not be specifically included in the
unit, any party would be free to object to their ballots for whatever reason it can imagine,
including supervisory status. See id.

Second, although it is true that the party asserting that individuals are supervisors
under the Act bears the burden of proving their supervisory status (Kentucky River
Community Care, Inc., 532 U.S. 706 (2001); Dean & Deluca New York, Inc., 338 NLRB
1046, 1047 (2003)), it is also true that it is most often the employer raising the issue and thus
“[t]his conclusion is reinforced by the employer’s natural advantage in adducing proof as to
how it drganizes its operations and personnel.” New York University Medical Center v,
NLRB, 156 F.3d 405 (2" Cir. 1998). Here, the Union had a distinct disadvantage in adducing
proof as to how the Employer organizes its operations and personnel and should not be
further penalize for that disadvantage.

Third, this is not an unfair labor practice proceeding, where supervisory status could
expose an employer to liability for conduct committed by the alleged supervisor, but a
representation proceeding in which Congress clearly and unmistakably expressed its intention
that supervisors not be counted among the employees entitled to vote. 29 U.S.C. § 152(3)

77 &

(expressly excluding from the statutory definition of “employee” “any individual employed
as a supervisor”). In a new petition (as opposed to in a new unfair Iabor practice proceeding),

issues of fairness embodied in the res judicata doctrine simply do not come into play.
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And finally, were it not for the fact that it would undoubtedly have dragged on the
hearing for days, the Union would have subpoenaed the four leads to testify, delaying the
election even more. See Decision and Order at S (noting that “None of the packaging and
shipping leads were presented at the hearing to testify with respect to their day-to-day
duties.”)

It sum, what possible reason is there to decide the issue now, other than to provoke
an election-delaying appeal by one of the parties (most likely the Union) when any decision
can be temporarily evaded (and possibly even completely avoided) by waiting to see if their

votes could effect the outcome of the election?

. CONCLUSION

For all of the above reasons, the Union’s petition should be granted without further
amendment or delay and a self-determination election should be promptly ordered in the
petitioned-for unit. Alternatively, the Regional Director should order an ¢lection in whatever

unit she deems appropriate.

DATED: October 9, 2014 Respectfully submitted,

GILBERT & SACKMAN
A Law Corporation

K2

e [
Robert AY Cantore
Attorneys for Petitioner
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21
In the Matter of:
CARGILL, INC,,
Employer, 7
and ‘ Case No. 21-RC-136849

UNITED FOOD & COMMERCIAL
WORKERS UNION LOCAL NO. 324,

Petitioner,

EMPLOYER'S POST HEARING BRIEF

Employer Cargill, Inc., (the “Employer”), through undersigned counsel, respectfully
submits this post hearing brief. For the reasons discussed below, as well those previously
brought to the attention of the Region both in this case and in Case No. 21-RC-133636, the
Regional Director should dismiss this petition immediately with pfejudice. Alternatively, the
Regional Director should grant the Employer’s Request for Special Permission to Appeal Ruling

of the Regional Director Denying Employer’s Motion to Dismiss the Petition with Prejudice.

Alternatively, the Regional Director should decline to employ the test set out in Specialty

Healthcare and Rehabilitation Ctr. of Mobile, 357 NLRB No. 83, 2011 NLRB LEXIS 489

(2011) and use the community of interest standard that has been accepted by the National Labor
Relations Board (“the Board™) for decades. Further, and again alternatively, and regardless of
the standard used, the Regional Director should again reject the Union’s proposed unit as not

appropriate.. The Regional Director should order an election only in a unit that includes all

1




packaging, shipping, receiving, maintenance, terminal, and quality or lab employees, and Jeads
and Lab Tech 3 employees, and éxoludes office clerical employees, profcs.sional employees,
staffing agency employees, guards, and supervisors as defined in the National Labor Relations
Act (“the Act”).

I. INTRODUCTION AND PROCEDURAL HISTORY

The Petitioner, United Food & Commercial Workers Unioq Local No. 324 (the “Union™),

filed the petition in the above-captioned matter on Sébtember 16, 2014. In this case, the
Petitioner seeks a unit of packagiﬁg, -shipping, and receiving employees employed at the

Employer’s Fullerton, California facility. October 2, 2014 Tr. 5-7.%  The Petitioner also
maintains that lead employees in these and other classifications are supervisors. “We have
consistently taken the position in the prior case and then in this case that they [lead employees]
are statutory supervisors.”' Id at 13. Tlﬁs exact unit has already been deemed inappropriate in a
final decision from this Regional Director. “The Petitioner did not meet its burden of
establishing that the packaging and shipping leads arc supervisors as defined in Section 2(11) of
the Act. Therefore, the petitioned for unit is inapprépriate because it excludes the packagiﬁg and
shipping leads.” Exhibit 1, Case No. 21-RC-133636 September 11, 2014 Decision and Order
(“D&0”) at 13. |

The Petitioner filed a Petition in Case No. 21-RC133636 seeking exactly the same unit it
seeks in this matter. See Exhibit 1; Exhibit 2, Employer’s Post Hearing Brief in Case No. 21-RC- |
133636 (hereinafter Employer’s August 19, 2014 Brief); see also August 12, 2014 Tr. at 11. A

hearing was conducted in Case No. 21-RC-133636 on August 12, 2014, The Petitioner took the

1 The Transcript in this case shall be referred 1o as the October 2, 2014 Tr. The transcript in
Case No. 21-RC-133636 shall be referred to as the August 12, 2014 Tt
2




positon at that hearing that it would not pfoﬁecd in any uait but the narrow one it had identified,
which excluded lead eminloyees. E.g Exhibit 1 at 13.

The record in Case No. 21-RC-133636, made (;:1 part of this matter, makes plain that the
unit sought by the Union is not appropriate. The record establishes instead that the Fullerton
facility is a single and fully integrated processing and packaging operation where all employees
share an overwhelming community of interest. Thus, the onl'y appropriate unit consists of the
unit sought b.y the Employer. |

The Regional Director did not find it .nccessary to rule on the broader unit issues in Case
No. 21-RC-133636. Instead, the Regional Director’s D&O dismissed the petition. The Regional
Director correctly concluded that the Union failed to meet its burden of showing that the
packaging and shipping leads were supervisors within the meaning of Section 2(11) of the Act.
Since the Union stated on the record that it would only ?rocced in the unit it sought without the
leads, the Regional Director concluded, again éorrectly, that the unit sought by the Petitioner Was
not appropriate. Exhibit 1 at 13-14. Thus, the only option was to dismiss the petition.

The Union did not file a request for review of the D&O0. Tt did not ask for
reconsideration or to reopen the record. Instead, the Union ignored the D&O completely. It filed
the instant petition secking the same unit the Regional Director found inappropriate in Case No.

21-RC-133636.

The Employer moved to dismiss this petition on September 24, 2014. The Regional'.

Director incorrectly denied the Motion on September 26, 2014,
On October 1, 2014, the Employer filed a special request to appeal the denial of its
Motion to Dismiss to the Board. It asked that the hearing in this matter be cancelled while the

appeal was pending. This request remains pending.
3




Notwithstanding the Employer’s request that it be cancelled, the hearing in tlru's‘ matter
was conducted on October 2, 2104. No new evidence waé taken. Tn this case, and dontra,ry to
the position it took in Case No. 21-RC-133636, the Unién suggested that it would proceed to an
election ih a unit other than the only one it demandéd in Case No, 21-RC-133636. October 2,
2014 Tr. 19. Significantly, the Union still insists that the leads are supervisors. Id. at 13 and 16.
This Brief foilows.

II. ARGUMENT
A. The Petition Should Be Dismissed With Prejudice

The record in this case makes clear that the petition should be dismissed with prejudice.
The petition seeks exactiy the same unit that was found inappropriate in Case No. 21-RC-
133636. Thus, this matter never should have proceeded to a hearing. It should have been
dismissed when it was filed and it certainly should be dismissed now. See Exhibit 3, Employer’s
Motion to Dismiss at 6-7 and authorities cited therein.

It does not matter that the Union suggests at this late time that it might be willing to
proceed in a unit other than the narrow one it seeks. The Union was provided the oppottunity to
take exactly this position in Case No. 21-RC-133636. it Was given a fecéss during the August 12,
2014 hearing for the express purpose of evaluating in what unit or units it wanted to proceed. See

Exhibit 3 at 4. 1t chose to waive raising the very issues it seeks to have resolved here when it

adhered to its position that it would only proceed in a unit of packaging, shipping, and receiving

employees without leads. This unit was found inappropriate and the petition was dismissed. The
Union did not request review of the D&O so its conclusions are final. Filing a new petition does

not change the fact that the unit the Union seeks is not appropriate on its face, The Union cannot




litigate herle exéctly the issues that it wés invited but declined to raise in Case No. 21-RC-
133636. See generally Exhibat 3.

The record in this matter demonstrates beyond any debate that this petition. represents
nothing more tﬁan a fransparent effort by the Union to circumvent the Board’s review process in
an improper effort to reverse the consequences of the Union’s miscalculation in Case No. 21-
RC-133636. Indeed, the Union virtually édmitted as much on the record. See October 2, 2014
Tr. at 20.2 The Board either has Rules and Regulations and litigation pmaﬁefé1‘é to which it will
require parties to adhere or it does not. The Board’s Rules and Regulations, the Casehandling
Manual, and its decisions all prohibit duplicative and repetitive litigation of issues that could
have and should have been litigated in previous proceedings. The Union should be requifed 10
abide by these standards.

The Board’s principles also provide for penalties when a petitioner seeks to end
representation cases short of an election after a hearing has been conducted. That penalty is
dismissal with prejudice. See Exhibit 3 at 7 and authorities stated therein. Thus, the petition in
this case shoulé be dismissed with six months’ prejudice to seeking the same or similar unit at

the Employer’s Fullerton, California facility.

2 1t is no answer to suggest as the Union does that the Regional Director should not dismiss the -
petition because an election would be delayed. October 2, 2014 Tr. at 20. There are many Board
procedural mechanisms that can result in delayed elections. Indeed, and for example, if the
Union filed a blocking charge in this case, even an unsuccessful charge could delay a vote for
many months or even years without any recourse to the employer or the affected employees. This
does not mean that the Board would compromise the procedures the Union set in motion, The
Union’s choices here should produce the same result. The Union should be required to bear the
consequences for the strategic litigation decisions it makes. The Union should not be allowed to_
demand a “do over” in contravention of established procedures merely because it'does not like
the results its decisions produced in a previous matter.
: 5




B. If The Petition Is Not Dismissed, The Employer’s Request For A Special
Appeal From The Order Denying Its Motion To Dismiss Should Be Granted

If The .Regional Director will not dismiss the petition, then the Employer’,é Request for
Special Permission to Appeal Ruling of the Regional Director Denying Employer’s Motion to
Dismiss the Petition with Prejudice should be granted. No less than the integrity of the Board’s
Rules and procedures as well as the Employer’s due process rights are at issue. Partieé have the
ﬁght to expect that all of them will be held to the same rules and standards of procedure. If the
Employer does not prevail on its positions in this matter, it will have no recourse but to accept
the Regional Director’s decision or request review of that decision in the manner prescribed by
the Board’s Rules and Regulations. It is ludicrous to suggest that the Union could again ignore a
decision adverse to its desires by circumventing the very procedures applicable to the Employer
in favor of filing a third petition. The Regional Director should therefore grant the Employer;s
request for special permission to appeal, hold further proceedings in this matter in abeyance, and
provide the Board with the opportunity to protect the necessity of consistent application of its
Rules and Regulations and to provide crucial guidance as to these most hﬁportant matters.

C. Alternatively, The Regional Director Shounld Direct An Election Only In The
Integrated Unit Sought By The Employer

In the event the Regional Director decides to proceed with this matter, the Union’s

proposed unit should be found inappropriate. For the reasons brought to the attention of the

Region in Case No. 21-RC-133636 and set out in Employer’s August, 19, 2014 Brief at 12—15,.

the Regional Director should not use the standard set out in Specialty Healthcare, supra.
Moreover, and regardless of the standard used, the Regional Director should order an election

only in the fully integrated production and maintenance unit that includes all packaging,




shipping, receiving, terminal, quality control, maintenance, and lead  employees and the Lab
Tech 3. Id at 15-25. |
. CONCLUSION

Consistent with the Board authority cited above, the record evidence from the hearing,
and the briefs and arguments brought to the attention of the Regional Director previously in this
case and in Case No. 21-RC-133636, the Regional Director should dismiss the pending petition
with prejudice. Alternatively, the Regional Director should grant tﬁe Employer’s Request for
Special Permission to Appeal Ruling of the Regional Director Denying Employer’s Motion to
Dismiss the Petition with Prejudice and stay further proceedings until that Appeal is fesolved.
Alternatively, the Regional Director should decide that the smallest appropriate uni‘t for the
purposes of the present petition is all full-time and regular part-time maintenance, terminal,
shipping, receiving, packaging, and quality employees, including the pfoduction leads,
packaging lead, and Lab Tech 3.

Respectfully submitted,

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, LLC

DATED: Qctober 9, 2014 By: ___/¢f

Douglas M. Topolski, Esquire
1909 K Street, Suite 1000
Washington, DC 20006
202.263.0242 (phone)
+202.887.0866 (fax)

Ruth L. Goodboe, Esquire

34977 Woodward Avenue, Suite 300
Bimmingham, Michigan 48009
248.723.6143 (phone)

248.593.2603 (fax)

Atltorneys for Cargill, Inc.
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UNIlTED STATES QF Amf(ICA
BEFORB THE NATIONAL LABOR RELATIONS. BOARD

REGION 21 e
NEGETTE|p)
| s 15 200
Cesmemimed |y
‘ Employer ‘-
a'_nd a L Case 21-RC-133636 -

UNITED FOOI) & COMMERCIAL WORKERS
UNION LOCAL N() 3242 .

Pej:ltloz_‘scr

DECISION AND ORDER

United Food & Commercial Workers Union Local No.. 324 (Petitioner) filed thie instant .
p‘.étiﬁbn oti Iﬁly 28, 2014, seeking to tepresent all full-thine-anid regular part-timne packaging,

_shijjpiﬁg; and reqei,ving‘employgc;é employed by the'Employer at its. f'acﬂityloo'ated at 566 North .

Gilbert Street, Fullerton, California for collective bargniting purpodes; excluding all other
e,mployees, packaging Teads, shippjn_g leads, ofﬁ_qe;cleﬁcai_ employees; prafessiénal employees,
‘staffing agency employees, guards and mpe‘;y‘i'sois as defined in the National Labor Relations
Act® |

| _ ‘The Employer contends thét the petiﬁoncd—.fo; unit is not an. @ppropﬁate it beaausé'izt

dees not i‘ncludeme-majﬂ_tenanee, texminal, and quality-confrdl employees, who share a — |

! The Bmployer’s name appears as amended at the. hearmg
* The Petitionet’s name appears as amended at the hearing.
* The Petitioner amenidéd the unit dedeription at the hearing,



: commumty of interest Wxth the petﬁmned—for employees In addlfmn, the. Employer contends that |
the paekagmg and shlppmg leads are not supernsors a§ defined in the Act, and. should alsobe
.mclude_d in the unit. . _ A

‘On August 12; 2014, a hearing in this matier was held before-a heaiing_ efﬁcej: of the
National Labor Relations Boatd (the ’]éba‘r‘d), and the pa‘rﬁ‘e‘s thereafter filed briefs. Pursuant to
thie provisions of Seenon 3(b) of the National Labor Reélations Act (the Act), the Board has.
deiegated its euthonty in ﬂ'ns procee dmg tome,

'L THEISSUES AND SUMMARY

The issues are: )

1. Whether the pe,ckzlgin‘g, shipping, end"reeeivjng_‘ employees share an overwhélning

compamity of intefest tith the mainteasnde, términal, and quality-control employees,

50 4 to be included in 4 single unit for pirposes of gollective bargaining.
2. Whethier the packaging leads (Jaimhe Sedano and Rafael Rodrigies), theshipp‘ing_lead,
{Raymond Ramirez), and a quality-control employee (Steve Lim), are supervisors

under the Act. The Petitioner contends that they ate supervisors as defined by

Section2(11) of the Act. The Eroployer contends that they are employees as defined
in the Act, and should.bee *:ineluded.'in the umit. ‘ﬂ “
Based on the tecord in jts entirety, I find that the packaging and shipping leads are not
Supervisors as deﬁhe,d in the Act; and should be included in any appropﬁete wnit. Thus, 1 find
that the petitioned-for umit is not an-appropriate uift Becanse it exchudesthe packagmg and

shipinm‘g_ leads. At the hearing, the Petitioner stated that it does not wish to p}:o‘eeed 10 an



“election in any alfernate unit if the wmit sought by the Petitioner is deernied t6 be-inappropriate.

Therefore, 1 hereby dismiss the petition?

FACTUAL BACKGROUND

A Qverview of the Emplover’s Operéition, :

The Employer is engaged in the busjﬁc_ssrof opetating an oil processing facility in '

_ Pullerton, California.® Qil arrives at the facility in bulk via reilcars dr tracks. 1t is then stored,

tested ina l’ab at the facility, certain olls are ?Jlend'ed, and oil ulfimziteiy_ get packaged and shipped.
to customers. A totdl of 51 employees (inchiding 3 feads) work ir the folldwitig depértr‘x‘;éﬁts;:.
terminal, quaility-cbntro},. maimenancj;é, packagiﬂé, shipping, and re‘ca_eix?il;xg.ﬁ

‘ Terminal emplf;yte-es un,loa;d the oil from railcars or trucks, and transfer it to the
appropiiate tanks. The qi]alify-,contml departifient (also kniown as the 1ab) is in charge of festing
the oil e‘a"c_]i titne it gets maved within the-facﬂ_i’cy and after it gets blended. This department hag
fouz 14b technicians wko gei‘fo'rm the- analysis to test the oil. ‘-Vax':i'ous' employees, mcludmg '
tennjﬁa‘l émployeés,, leads, and certain pac;kaging.emplqyees, drop off oil samples at the lab-for
testing. The maintenance &cpartment.cuﬁenﬂy c.énsistS: of four mechanics responsible for
Iépa;iﬁng i@@pmént in the facility, including equipment u_séd by 'machi:a_epperators in the.

packaging department.

4 3ince the Petitionsr does not wish to frocéed o ari eléstion in-any altemate unit, it is not necessary to rule on the:
issues of: (1) whether the packdging, shipping, and receiving erployees share an overwhelming corpmity of.
interest with the mainteriatics, terminal, and quality-control emplayess; and (2) whether Steve Lin;a quality-control
emnployse, is a-Supervisor as defined in the Act, '

5 The-parties agreed to a comnterce stipulation: fhe Employer, a Delaware corporation, with a facility focated at
" Tulleton, California, is engaged in the business of operating ah '0il processing facility. During the past 12 months, a

Tepresentative period, the Employer; purchased 4nd réceived goods Valned in extess of $50,000 which goods were

shipped dirgctly to the Enployers Fullerton, Califorhia facility from points located outside the State of California.

% Bight employées work in the termiinal, 4 in quality-control, 4 in maintenance, 23 in packiging, g in shkipping, and 3
in receiving. : T
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: Packaginé—dep afmént employees ;;erform vﬁo’us tasks. Thér‘e, employees ope};at_e dn?e
of four lines: one whcrc 011 is packed mto 35 1b. _]‘ngS m a cardboard boxes one where it gels
,. packed as a 50 Ib. cube; one where 011 gets packed into S-quart bottles and a so- called OLE line
) ‘where 011_ get packed in dszerent_types of simaller bottlés, Among th@_packagmg_ erpployees,.
some work as ré]ievcrs‘, votator operatots, filler operators; or depalletizers. Relievers are ‘ )
responsible for ﬁ]lmg in and relieving anyone in the lines, votator operators operale 4 particular
| machine that adjusts lthe vi_sc‘oéity‘ of the Dinl,. fillet operators operate the machines in the litie, and
dopalletizers remove boxes from pallets. Other pack’a‘ging.. émpl’oyees use forldiﬁs: to niove the:
packaged oil to 2 warehouse area. .

Thereaﬂer, the oil gets.shipped out by employees in t‘he smppmg tdepartiment, Shippmg
employees elther'load ‘micks with ﬁmghcd produgt or perform clerical work felated to-shlppmg.
“The xeceiving department handles the purchase and receipt of ‘raw matcrials, The
purchasar. coordinates the purchase of raw materials while the other receiving employees operate

forklifts 1o unload and store the matemal at the facility.
Stephanie Puig (Pui gV'yis the superﬂsor of the termmai, packagmg, shipping, and
?eceiVmg'dep,arunents._ In thqse'depar‘i;_nents, ?ulg is responsible for issuing any necessary
| discipline. She is-also involved in hiring for those departients. ﬁiﬂplcsyees go 1o her to! Tequest
time off, and she approves vacatioh fequests. She is also:re%ﬁonsible. for conducﬁng:perfonn;aﬁce.
appraisals for those em‘;gloyees-

B. Packaging Leads Jajme Sedano and Rafael Rodn;mez

There are two Ieads in the packag}ng depamnent Jaime Sedano (“Sedano” . ﬁxst-shjft

~ lead, and Rafacl Rodriguez (“Rodnguez”), the second-shift lead. Their duties are to momtor the

7 Neither of these two leads testified at the hearing,




s;chédulé for the EJ;es in'j&acké'gi-ng. The rec,;rdgﬁdenc'e 1§ not clear a; 1o What “monitoring” the : : !
packagin-g Ej-jl‘eé entails. The packaging leads also take oil samples to the lab. Tn additioﬁ, they
‘monitor orders in the coraputer system and perform other cc_xmputér funcﬁoﬁs. They Gan opefate
the mactines in the packaging area. N

1. Jaime Sedano

- a. Transfer/ 'Recommen;_datidn.- to trimsfer
The Petitioner presented Céﬂo‘s Hérﬁar;dez-(“-‘l-lemandez”), a reéeiving—deparﬁncnt

employee, as a witness at the hearing. According to Hemandez',‘-Sedm:lq &ansferre(i him ﬁém the
| packaging, departn‘leﬁt to receiving department about tbree months ago, In this Icg_ard;

Hemandez tes’ﬂ.ﬁed that. Sedano told him to “go and help at recewmg” and left him there,

else to transfer him. Hernandez *Les’tiﬁed? that ;Sedane gimply told Him to “go help” i réceiving,

~ At the hearing, the Petitioriér also ptes ented emiployes Carlos Alb_aﬁ (*Alban™), who

;_ testified that Sedane told him that Sedano was g_oi_ng to recomtnend him for his current podition
as purchaser i1 the receiving departmerit. The record is né:_tﬂaa_r -a’é- to when tbls conversation

" took placer,ls‘ Acdordi.‘tzg‘ to Alban, Sedano-was the purchaser before Sedano was promoted to be a

Jead. Alban testified ibat Sedano trained Alban for two wesks for the purchaser job sometime
beféfe ﬂle official _anﬁoundﬁméﬁt‘was- made that Sédanqwﬁs going to become the packaging
lead. Alban further tesﬁﬁed- that Sedano told him, “You know Whai, Twill p,ﬁt my word, you
know, for you to be.theﬁﬁbhaéerf‘ | |

Atthe 'he'ariﬁ.g, Alban Ial,so stated that he submitted an applieation for' thls job, and that

hie was interviewed by Plant Manager jesus Valade'z?_'Prb.ject Engineef Li:u"say‘ Fartell, and

® Albazihas worked as a purchassr for ahout 7 months, Presatnably, the conversation happeted around that time,
Prior fo ‘begopning a purchaser, Albdn worked in agiother area at the facﬂlty



Sedario, On cross-examination, Alban adrhitted that he does not know what welght was given to
| ‘S-edaﬁo"‘_s reccj_nménﬂation in the decision to move him to his current position.g

b Assionment of overtime

,E’mplby:ee:lsra,el Rajni,xez‘ tesﬁﬁéc} that Sedano has sometimes told him that he has to
come in on Saturday to work overtxme, but that most of the time. the Employer asks for
vohmteers to work OVertzme On. rebuttal, Plug testified that the overnme schedule is made by
Kﬁﬂl'StiVEf; the production scheduler. If productmn is running behind, ‘Stiver consults w;th Puig
“to &eterﬁai;ne %fhether' ovei'.timgis hegessarjf 10 Cafch.up‘ The Employer tries to give employees
advance notice of avertime. However, when enough notice cannot be provided, the Emp}oyer
will solicit voluateers. Accordmg to Puig, Sedano’s unly role in this process is to write down the
natﬁnit‘:s of those Wh‘o‘- voluntger, and subuooit them to her for approval of;payroll.

" ¢ Assignment of work

The only evidence of Sedano’s involvement in the assignmént of work was adduced by
_certain questioﬁs asked by the ﬁeaﬁng.ofﬁcar- during Puig’s testimony. ng testified that
ﬁackag'm_g leads ha\{e,'assi gried other workers to do certain sp'eciﬂc task such asto go dump
re‘prdcessed oil. | ‘
2.. Rafae] Rodriguez
As nated above, Puig testified that packaging leads (Sedano and Rodrignez) may a§sign
emﬁloyees_,‘to g0 dumnp reprocessed oil. There is no oﬂier; evidence in the record specifically

pertaining {o Rodrig&pz’s duties as alead.

® Phig; who was not warking at ’rhe facility during the time that Albau was hired 33 the 'purch.ascr, tastified fhat she
does not know who approved | hss !Iemsfer




C. Shipping Lead Raymond Ramires"*

The shifpping deparlment has one lead, Raymond Razmraz (“Ramlrez . All employees in
tha"t department work the first shift. There are a few hours during the shift When Pulg is not
ongite, and shipping lead Ramirez moni'to”rs the op‘cr_aﬁon of the department. The record contains. |
| limited evidence detailing what Raﬁu’rez daes to mpnito:r the depa:tmént. This evidencs
primarily comes from Puig’s festimony.. For exatple; on.,crbssexaminaﬁon, Puig testified that if
a fight breaks out among shipping Qniplojr.ees whéﬁ she is away, the shipping lead will call her.
She wwill then decide Whether anyone should be sent Hiome.

. During examination by the hearing officer, Puig testified that Ramirez hag assigned
others to do. inveﬁtor_y ohe‘c‘ks,.' Iﬁvent@fy 1s~ fouﬁnely'chﬁcked once the end of each nﬁonth:fcr
gcc,ountij:g purposes, but Ratﬁi:‘réz can assign someono to do an inventory check at other times if
needed. Puig further testified that Rarnirez can also assign employees to move product ﬁofn one
Térf:a. of the watghouse to another, Accéri‘diﬁg- fo Puig, Ramirez. spends. much of his time on what
ke Employercélls “Tdo failures,” which meas sorecting compuiter-system communication
* failures. Thére is no other evidénce in the Ie’cofd deéﬁﬁb'iﬂg Ramirez’s dﬁﬁes.

D. Other Bvidence Related to the Supervisory Status of Leads, -

Eﬁpleyee Alban té&tiﬁgd that he;Wai.s uut}ally hired to work at the Employei’s facility as
lead-temporary worker througha staﬁ'ing-_ agency two years ago. Alban testified that when he
Was a jead, he fired a worker “on the spot. 6"'I‘.he recoid doés notindicate preci'sély' when this
happened. The w‘o‘ﬂcei that he fired was a temporary employee who got into a fight with another

temporary worker, No further details of this incident were provided &t the hearing,

o ngmbnd Ramirez did pot tegtify: at the Hearing.




' Alban also testlﬁed that when he worked as alead he was not referred toasa
“Superwsor One.” He clauns that he ﬁrst héard. this phrase from amanager named: Mﬁm
MattmcrlyIl about two weeks prior fo the hearing in this case. Accordmg to Alban, ke and
Mattingly were: discussing the Union when Mattingly mentioned that the leads were consider‘ed'
1’e_-vél—<.::_ne‘-supervi'sor.s. No other employee tesﬁﬁ’éd that leads are known as “Jevel-one

_supervisors,” and no employees testified that they view their leads ag supervisors,

ANALYSIS
A Section 2(11) Superﬁ‘sof Légai Frame Wt)r_li
The Petitioner asserts that the packagjhg and shipping leads are statutory suﬁar\?isb_rs ag

* defined by Section 2(11) of the Act. The ﬁaﬁy"“asiserting that individuals are supetvisors under
the Act bears the burden of proving their supervisory status, Kentucky River. Commimity Care,
Ine., 532 U.8. 706 (2001); Dean & Deliica New York, Inc., 338 NLRB 1046, 1047 (2003).
Section 2(11) of the Act provides:

" Theterm ‘supervisot” meahs any mdlwduai having authority, in the intercst of‘ the
employeér, to hire, ttansfer, suspend, lay off, recall, promote, discharge, assign,

reward, of discipline other employees, ot responsibly to direct them, or to adjust.

their- gnevances or eﬁectwely to.recommend such action, if in éofmection with the

fore gomg the exercise:of such authority is not a merely routinie or cletical natute, but

requires the usg of independent judgment,

Under Board and Supreme Court precedent, in order to be a statutory superviser, an
individual must have the authority to gffecmate or effectively j:ecomiqend at least one of the,
supetvisory indicia ehumnerated in Section 2(11) of the Act,using independent judgment in the
intetest of the employer, Qakwood Healtheare, Inc 348 NLRB 686, 687 (2006) (cﬁmg NLRB V.

Kentuclgz River Community Care, 532 U.8. 706 {2001)).

U The rocerd is ot clear asto who is Mike Matbngly., Heo was desmbed"by'Al'ban as the plant manager’s boss,
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Supervisory stgtiié must be.established by a prt;ponderance of the cviden-;:e. Cakwood
Healtheare, Int:.‘, stpra at 694. Tack of évidenqé 1s construed ags;inst.tha party asserfing |
: supervisory-é.tatus. béan & Deluca New York Inz.; 338 NLRB 1046, 1'0?4.8- (‘2003.)1.. “[Whenever
‘ the evidence is in conflict or othewaiSB iucoﬁélusive on particular indicia or SUpervisory - |
authority, [the Board] will find that supeﬁSow- status has not been established, at least on the
basis of those indici;.*’ Phelps Commumity Medical Ce‘ﬁteif,_ 295 NLRB 486, 490 (1989), Mere
inferences ér conclusionary stateﬂnent.s_‘2 without detailed, specific evidence of independént
judgment, are insufficiént to establish supervisory au.thoriﬁr. Golden Crest Healthcare Center,
348 NLRB 727, 731 (2006); Avane at Wilson, Tnc., 348 NLRB 1056, 1057 (2006). Furthet; jab
- deseriptions andjob“tiﬂ"es are only paper authority and aﬁ: net given any controlling weight by
th‘é Roatrd. Avapite at Wilson, Inc., 1d.; Training School at Vineland, 332 NLRB 1412, 1416
(2000). | |
| -‘In the instant case, _t_h,e-fPetiﬁoner-’has- failed to m.e_et;'ita birrden m estaiﬁ:}ishingz the
| supervisery Staﬁs of the packa‘gi;ng and shipping leads. None of the packaging and shipping
leads %er}e presented at the hearh_lg"bo testify with respect to their day-to~day duties. Only thred
employee Wi‘tllCS.SES ‘*testiﬁed. rﬁgarding"@e duties of the leads to whom they allegedly report, but
| their testimony Iac}gad detail. The reéoxd.in general is devoid qf detailed evidence as to the
responsibilities and duties of the leads. Instead fche. Petitioner reliéd 1'argeiy' on gel_le‘rai
coticlasiobary étatemeﬂté. madg by the eimployes witnesses, and ﬁiited testimonial evidence
" adduced by the Pet:i‘t'goner du%ihg-‘Pui;g’s cross«exa@hiatioﬂ "
The feﬁ‘ﬁoner: claims that the leads are feferred to by the Employer a3 level-one
supervisors. But, the only evidence ﬁr‘esented to sugport‘- this claim was Alban’s testimony that

Manager Mike Mattingly made a comment to that effect. This evidence is insufficient to prove



:thi,s.éllegat'gon. Although the I;etitioner_ presented four éﬁtployec witnesses, none of thém testified
th.aft- the leads are known as level-one supetViSofé or that they view their leads as supervisors. |
MCIGOW‘/BI,'_ as the Petitioner correctly noted in its brief, 'Silpcrvisory status is determined by an

individual’s duties; notby ]:us job ﬁﬁe or classification. As discussed below, the r?:cord evidence

regarding the leads’ duties failed to establish that the leads ate supervisots.

B. Packaging ﬂead Jaime Sedzino

The Petiﬁqner contends that the packaging leads afe supervisots because they cai assi@
.émployees to perfoim speéiﬁc duties, agsign employees to specific departn;ent's, and assign
overtime. |
_ ‘Howevei, the only evidence pres_cnte,ti régarding th§ packaging leads’ favolvemtent in the
as:;:ignment of ‘Work.waé through Puig’s ‘testimony when she stated that packaging leads can ask
~ employees to gé “dumpreprocessed oil.” No specific examples or difect evidence of work
assighments by the packaging leads were presented. Without other evidence, the. act éf situply

~ asking employees to dump oil dees not tise to the level of ihdapﬂndentjudgment' necessary to

establish that the leads extercige the requisite statutory authorify: to assign or direct. Accordingly,

‘the record evidence is ihsuﬂiciént to establish these indicia.

As o the alleped assignxﬁenf.‘of employees to specific departments, employee Hemandez
tegtified that Sedano transferred him from the packaging department to the recéiving department,
Bart, the only .éxther defail provided ;ibout Sedano’s involvement in this transfer wag that ,S'c.a-dano‘
told Hernanciéz to ""‘g';; help out in xe‘ceivin,g » Hems;n&ez admitted that he did not'}mow -v_vhc_thei
Sedano was following instructions from sémeone above him, The record 'wi‘dcﬁC;ﬂ dqe_S' not

estabiiéb who tade the decision totransfer Hernandez, nor does it fully deseribe the extent of

a6 - -



Sed._ain_d’s‘ role in the transfér’;. Aécoréjﬂgly, this evidence IS insu,fﬁcicﬁtto show tha"E Sedano 'and.
thé oﬂle:.ieads'havé aﬁthorlty to transfer or reassign workers to different departrments.

'T]:;e Peﬁﬁoﬁér also claims ’i;hét leads can effectively rﬁake hiring I'GCOIHIIlGIl&ElﬁGBS. In
this regard, employeé Alban testified that before 1t Wwas dfﬁci_’alh"f announced'that Sedano was
going to become a lead, Sedano trained Alban for the position of purchaser, a position held by
Sedano before he becaine a lead, Alban testified that Sedano told hisn, “T will put my word, you
Jmow, for you to be the purchaser.” Ttis not .c_l_ea: on the re{:&fi‘d whether Sedano madg this |
statement before or after he became a lead. Albar-x adinitted that };;e‘_submitted an application for
the purchaser poéiﬁonj and that he was interviewed by the. plant manager along with a pxé:j ect.
engineér and Sedana. Hoﬁever_, the record lacks amy details regarding the alleged interview or
?hﬂ- extent of Sedano’s paﬂicipaﬁon i it. Accordingly, “ﬁtﬁout' context and explanation, I cannot
find that Sedano effectively. made a hiring re.cﬁmmeﬁd'aﬁon, 2

Likewise, there is, insufﬁcientevideﬁ;ﬁe to cht:'lude that Jeads have anthority to assign
overtime, ﬂe-oﬂy evidence presented in support of this claim is.employee Istael Ramitez’s
testi'in__qn? that Sedario has sometimes told him that he has.to come in on. Saﬁmdays;,but that now
the Employer seeks volurteers most of the time. The Petitioner did not present any further ,d%tajls
regarding the assignment of overtimie. On re’t;ﬁttal, Puig tesﬁﬁéd- that the lead’s rolein |
schedﬁliﬁg overtirge is to solicit and write down the names of employees fvhcx voluﬁteef:fo_r

overtime. Thus, the record evidence failed to establish that leads assign overtime, Wherg there is

. Nor ¢an I conclude that the leads haVe anthority to discharge employees as conterided by the Petitioner. Although
employee Alyan testified that he ﬁred a témpotary employee when he was a.Jead sometime around onie or two years
ago, Alban provided very litnited details of this évent. Bven if Afban exercised mdependent authority to discharge
an efployee; that would bé imsufficient to establish that the cuxrent leads at issue in this casd (Sedano, Rodrigues,
and Ramirez) have the auﬂmnty fo dlschaxge
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‘jilcénclu;ive evidence, the party asécrting supervisory status ha.s failed to meet its burdlen.r Dean
& Deluca New York, Inc, 33 NLRB at 1048, " |

The Petiti;ianer éid oot present oihér evidence of Sedano’s supervisor autﬁéﬁty. Therefore
I find that Petitioner failed to meet its buirden to prove that Sedano isa Supefvisor ag defined in
Section 2(:'1 1) of the Act. n
_ C. Packagmg Lead Rafael Rodrigunez .

The only tecord evidence regarding the duties of packagmg lead Rodnguez was
tesi:imony by ng stating that packaging employees’(Sedaho and Rodriguez) can assign
~ employess to go “dump reprocessed ofl.”‘For the reagons discussed above, thm evideénce is .
msufficient to es‘ta,‘b!ish‘th,at the packaging lgéds- are .st,atu;tory supervisors. ’{heg:efore,;I find that
the Petitioner failed to meet ifs‘b}:tr‘den to prove that Rodriguez is:a sui)ctyisor as defined in
Section 2(1 D of the.Act,

D. Shipping Lea'd Raymon&'Ramirez-

The Peutloner suggests that leads are supefs:wsors because they monitor the operations of -

theit department and are accountabie for ﬂmr perfonnance when Pylg is away from the plant.
Puig admitted that she is away from the facility during a portion of the:shipping department’s
shift, and acknowledged that the shipping lead (Ramirez) fﬁonitoxs the: acpaiiment during this
ﬁﬁe. Howevcr, ng evidence was pxo_duc_ed by ﬂlé'Petitioner to EXpiai;n what Ramiréz does to
“momtor” the departmerit. -

The only other evidence that was presented Iegardmg Ramirez*s dutles was Puig’s
testimony: that Ramirez can assign e_mploy'ees 16 do inventory checks of to m'o‘er praduct frorn_
one part of the warehouse 16 another, This. ]Jmlted evidence: suggests that these assighments are

merely routmc and mlmstenal Thus, the evidence is nsufficient to show that Raxmrez exercised

12




any supervisory authority. Tliereféré, T find ﬂlatjtha- Petitioner failed to mef_,;.t its burden to prove

fh@t shipping lead Ramirez is a Secti_dn 2(11) supérvisor as defined in the Act,

CONCLUSION
Based on-the ,entire. record in this matter and i aécordance w1th the discussion above, 1
ﬁndand conchide ﬂ:tat: . ‘
- 1. The hearing oﬂicﬁxs’ rolings aré. free from prejudi_ciél etror and are hereby
~ affirmed. | | | | |
2 The Employer is engaged in commerce within the meaning of the Act and it will
Acffectuate, the purposes of the Act to assert j"uri_sdicti‘on herein,
9, The Petitioner is 2 l-a_bor organization within the meating of Section 2(5) of thé
Act. ‘ |
4. - The Petitioner did not meet its burden of establishing that fhg pad];agin'g_ and
shipping leads are -superviéﬂrs as defined in Section 2(11) of the Act, Therefore, the
'pctiﬁﬁned~for it is inappropriate becauses it excludes the: packaging and shipping leads.
5. . Since the Petitioner does not wish.té proceed to an e_lcctim; many alternate undt if

the petitioned-for unit was deemed fo. bs-inapgropﬂata, 1 hereby dismiss the Petition.
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ORDER
S IT IS’ HEREBYORDERED that the Pétiﬁoﬁ in this mostter, bea‘ anri it hereby iS,‘
éisi_nissed |
“ RIGHT TO REQUEST REVIEW

Under the proviéians of Section 102.67 of the Board’s Rules and Reg'u_lations; aTequest
“for 'reﬁew of this Decision maf be filed with the National T.abor Relations Board, addressed to
| the 'Exét-‘;uﬁve S‘eﬁétary, 109.94 14% “S_'tl‘at}t NW., Washington, .DC 20570-0001. Tf]is ‘request,‘
must be received by the Boa:t:d in Wa.shmgten by September 25, 2014. The request may be filed
electronically through E—Gov on'the Agency’s website, wiww.nitb. gov,“‘ but may not be filed by
fagsimile. |

DATED at Los.Angeles, California, this 11th day of September, 2014.

Olivia G- |
Regional Director, Reglon 2]
National Labor Relations Board

B To file the reqﬁes't for review electronitally éo, fo-www.nlrb.gov, select Filé Case Documeénts, exter the NLRB
Case Number, and foflow the detailed fnstruetions, Guidande for B-filing is ¢ontatned in the atfachient supplied
with the Regiona] Qffice’s initial carrespondence cmthls matter and ig a:lso iocated under “E»Gov*’ on the Agency 's

© website, www.nlrb.gov:
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UNITED STATES OF AMERICA :
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21
| In the Matter of:
CARGILL, INC.,
Employer,

and Case No. 21-RC-133636

UNITED FOOD & COMMERCIAL
WORKERS UNION LOCAL NO. 324,

Petitioner.

EMPLOYER’S POST HEARING BRIEF

Employer Cargill, Inc., (the “Employer”), through undersigned counsel, respectfully
submits this post hearing brief. "For the reasons discussed below, the Regional Director should
decline to employ the test set out in Specialty Healthcare and Rehabilitation Ctr. of Mobile, 357
NLRB No. 83, 2011 NLRB LEXIS 489 (2011) and use the community of interest standard that
has been accepted by the National Labor Relations Board (“the Board”) for decades.
Additionally, and regardless of the standard used, the Regional Director should reject the
Union’s proposed unit as not appropriate. The Regional Director should order an election only in
a unit that inpludes all packaging, shipping, receiving, maintenance, lead, terminal, and quality or
lab employees and excludes office clerical employees, professional employees, staffing agency
employees, guards z'md supervisors as defined in the National Labor Relations Act (“the Act”).

L INTRODUCTION AND PROCEDURAL HISTORY

The Petitioner United Food & Commercial Workers Union Local No. 324 (the “Union”)

filed the above captioned matter on July 28, 2014. See Board Exhibit 1{a). The Union sought an




election in the following unit at the Employer’s Fullerton California consumable oils production
facility (“the facility™):
Included: All Full time and Part time regular production employees

Excluded: Managers, supervisors, leadmen {sic], office clerical, temporary employees
(temps) and guards as defined in the act [sic]. '

Later, and prior to the hearing in this matter, the Union changed this position and claimed to seek

only a unit of packaging and shipping employees. The Union changed its position again before |

the hearing. [t amended its petition on the record and now seeks a unit of packaging, shipping,

and receiving employees excluding all others that work at the facility. See Tr. 11 [.
A hearing was conducted in this matter on August 12, 2014. The record makes piain that
the umit sought by the Union is not appropriate. The record establishes instead that the Fullerton
| facility is a single and fully integrated processing and packaging operation where all employees
share an overwhelming community of interest. Thus, the only appropriate unit consists of the
unit sought by the Employer and it is in this unit that an election should be ordered.

II. THE RECORD FACTS

A. The Employer’s Operation

The plant at issue is located in Fullerton, California. It blends and ships consumable oils.
Tr. 24-25. The oil is received in bulk by rail or tanker truck. Tr. 26 and Employer Exhibit [ at
areas 1 and 2. After being tested at the facility’s laboratory (Employer Exhibit 1 at area [5), it is
stored in the terminal area for further processing or shipping, Tr. 26 and Employer Exhibit 1 at
areas 3, 4, and 5. Qil can be blended. Tr. 27-28 and Employer Exhibit 1 at areas 5 and 7.

‘Blended and unblended oil can have its viscosity adjusted. E.g. Tr, 62 and Employer Exhibit 1 at

LAl transcript references refer to the transeript of the hearing in this matter held on August 12,
2014.




areas 5, 8 and 15. Qil can be loaded on to tanker trucks and shipped in bulk. Tr. 27 and
Employer Exhibit 1 at area 6. It can also be packaged in a variety of forms and shipped via
truck. Tr. 28 and Emp]ojfer Exhibit 1 at areas 3 through 5 and 7 through 11. |

The manner in which oil is processed and packaged for shipping is established by Kelly
Stiver, the facility production scheduler. Tr. 40. She bases he;r schedules on customer demand.
Once scheduled, the packaging lines are overseen by the line operators, Tr. 152 -53. Shipping is
controlled by a process that serves trucks in the order they present themselves to the facility for
loading. Tr. 30, 154.

Currently the Employer employs approximately 6¢ employees excluding those not sought
to be included in the voting unit by either party in this matter. Tr. 15, 266—68 and Employer
Exhibit 2. Generally they work three shifts (first, second and third). See Employer Exhibit 2.
As discussed below, each employee in this single integrated process has an overwhelming
community of interest with all other employees in the process.

B. The Terminal Employees,

As explained above, oil is received at the facility by rail or by truck. There currently are
eight terminal employees. Employer Exhibit 2. They work all three shifts. Terminal employees
make first (and sometimes last) contact with these bulk shipments. Some align and unload rail
cars. ‘Tr. 37 and Employer Exhibit 1 at area 1. Some unload tracks. lTr.l 41, 45, and 47.
Employer Exhibit 1 at area 2. In each case, however, the terminal employee must physically
walk a sample of the received oil to the lab building for analysis before the incoming shipment
can be unloaded. Tr. 37 and Employer Exhibit | at areas 1 and 15 or 2 and 15. Thus, lab techs
are in regular daily contact with terminal employees. Additionally, terminal employees will

converse with votator employees in the packaging area to discuss delivery of oils from the




votator machine to the area where outgoing tanker trucks are loaded for customer delivery. Tr.
84-86 and Employer Exhibit 1 at area 5, 8 and 15. Thus, -tcmllinal employees can handle the oil
at the fast stage of the process, the shipping process, as well. The Union’s witnesses concede
that terminal employees are seen in the packaging areas for various purpoeses from time to time.
E.g. Tr. 215, 246-47 and Employer Exhibit 1 at areas 5, 6, 8, 9, 10 and 13. It is undisputed that
maintenance mechanics fraverse thi'ouéhqut ’;he'facility on a regular if not daily basis to make
repaifs. Eg Tr. 236. Thus, there‘ is clearly regular interaction between the maintenance
department employees and terminal employees. Employer Exhibit | at areas 3 through 7 and 13.

Further, almost half of the current terminal employees transferred from the packaging

department o terminal area jobs on a permanent basis. g Tr, 39-40, 44-45, and 49
Moreover, the Union’s own witness Catlos Alban (“Alban™) concedes that he filled in for
employees and worked in the mainte;nance shop located in' the terminal area Tr, 213-14 and
- Employer Exhibit 1 at areas 17 and 13. Thus, there is regular interaction as well as temporary
and permanent transfer of employees from the unit sought by thé Union to areas the Union seeks

to exclude.

? The Union tried to suggest, without any evidence, that some of these transfers might have been
temporary staffing employees when the transfers were made from packaging to the terminal area.
Tr. 126-27. Ewven if true in part, and there is nothing in the record to support this guess, the
observation is ircelevant. The undisputed facts are that all of these transfers are employed by the
Employer, worked in packaging, and then transferred permanently to terminal where they work
today, :




C. The Quality or Lab Employees

There curently are four lab techs {or quality employees —the terms are intercl1an’geablf:3)
working on the first and third shifts. - Tr. 51-68 and Exhibit 2. They operate out of the lab
building marked as area 15 on Employer Exhibit 1. Tr. 31. 0il does not move from one area of
the plant until after it is tested by these employees, Tr. 51-52, Thus, and as mentioned above,
terminal employees bring samples to the lab for testing when the tank cars or trucks are received.
Tr. 36-40 and Employer Exhibit 1 at areas 1, 2, and 15. Other terminal employees will bring
samples as oil moves through the terminal area. .g. Tr. 41 and Employer Exhibit 1 at areas 3
through 7 and 15.

Samples are brought multiplé times on a daily basis from the packaging area to the lab
building. Employer Exhibit 1 at areas 8, 9, 10, and 15. Thus, leads bring oil samples from the
lines in the packaging area and the holding tanks in the t(;:nninal area to the lab multiple times per
day. Tr. 60, 82. If a lead is not available, the reliever or another operator may bring the sample. -
Id.; see also Employer Exhibit 1 at areas 5, 9, and 15. Votator operators bring samples to the lab
a minimum of one time a day and in many cases more often, depending on whether there are
problems with viscosity measurements ot how many different types of ¢il are run through the
votator that day. Tr. 53-54, 84-85 and 129-30. Each type of oil run through the votator on any
given day must be delivered to the lab by the votator operator and tested by the lab employees
one or more times. Tr. 85 and 129 and_ Employer Exhibit | at arcas 8 and 15. Similarly, the threo
OLE line operators reguIarlj/ take samples from their work area to the lab. Tr. 71, 74, and 83 and

Employer Exhibit 1 at areas 9 and 15.

3 . . .
At the hearing; the parties stipulated that references to “lab employees” in the transcript refer to
quality employees, Tr, 39.




Similarly, lab employées regularly visit the packaging areé for performance of their job
functions. For example, lab tech Steve Lim walks the packaging and shipping floor at least twice
a week with a rabbi to ensure that Kosher standards are being met. Tr. 54-56. He and the other
lab techs also make regular visits to do such things as monitor sanitation standards and
requirements, check and collect paperwork, anci check on the new OLE line which runs several
times a Week.l | Tr. 54-58 and 61. 'Thus, there is daily, regular and constant interaction between
and among lab, packaging and terminal employces.

D. The Pag:kaging Employees

There are approximately 23 packaging employees working on three shifts. Tr. 63-92 and
Employer Exhibit 2. They operate regularly four packaging lines: the 5 quart line; the 35 1b. JIB
(jug in a box line); the 50 lb. cube line; and the OLE line. Tr. 68-69. Again, and as made clear
above, these employees have regular daily contact with other groups the Employer seeks to have
included in the unit.

For example, the two packaging leads regularly take oil samples from the line to the lab
area, usually several times per day. Tr. 82-83 and 89 and émployer Exhibit 1 at areas 9 and 15.
Relievers, whose job ié to fill in for any employee, also take samples to the lab, particularly when
leads are busy or otherwise unavailable. Tr. 60, 70-71, and 82. Additionally, machine operators
also take samples to the lab from time to time. Tr. 60 and Employer Exhibit | at areas 9 and 15.

The two votator operators operate a special piece of machinery designed to adjust the
viscosity of the oil. Tr. 83 -86 and Employer Exhibit 1 at area 8. They must take and submit a
sample to the lab every time they tun a type of oil. This happens at least once a day and
frequently more often. Id. and Tr. 129. Employer Exhibit 1 at areas 8 and 15. Votator operators

also have regular phone contact with loaders in the bulk truck loading area of the terminal to




discuss when cil will be ready for bulk loading. Tr. 86 and Employer Exhibit 1 at areas 8 and
16.

~ Similarly, the OLE operators are required to take samples to the lab. This happens several
times a week as well. Tr. 71, 74, and 83 and Employer Exhibit 1 at areas 9 and 15.

Thus, at least nine of the 23 packaging empioyees {two lcads, two relievers, two votator
operators and three OLE opcra;tors) are required to deliver samples to the lab in the terminal area
as a part of their regular, if not daily, job duties. The votator operators also are in daily contact
with loaders in the terminal area.

Further, union witness and the packaging “super user” Jose Padilla, an employee trained
to assist other 'packaging employees with use of the relatively new SAP computer systemns,
admits he sees maintenance employees in the packaging area. He concedes that the week béfore
his testimony he was in the terminal building (Employer Exhibit 1 at area 14) working on 2
“collaboration.” He further concedes that in February through May his duties téok him to that
buil&ing in the terminal area on a regular basis. Tr. 233-35 and Employer Exhibit I at areas 18
and 14. This makes 10 of 23 packaging employees whose duties regularly take them to and/or
are in daily communication with employees working in the terminal area.

Packaging employees are also visited regularly by those who operate from the terminal
area. As described above, lab employees regularly visit the packaging area for a variety of
reasons. Tr. 63 and Employer Exhibit 1 at areas 8? g, 10, and 15. Kimberly Cruz, the
engineering administrative assistant, regularly visits and consults with operators to help pian
engineering projects. Tr. 71-73 and Employer Exhibit [ at areas 8, 9, and 14. Even the Union’s
witnesses concede that maintenance mechanics are in the packaging area on a frequerit or even

daily basis to address equipment issues with operators and leads. Tr. 199, 228-229, 247 and




Employer Exhibit 1 at areas 8, 9, and 13. They also confirm that lab and terminal erﬁployees
visit the packaging area regulatly. Tr. 241, 247 and Employer Exhibit 1 at areas 8, 9, and 1
through 7.

Finally, packaging employees regularly advance from their entry level positions in
packaging to the terminal arca. Tr. 39-40, 44-45 and 49 and Employer Exhibit | at areas 9 and 1
through 7. As noted above, three of the current eight termiﬁai' employees transferred from
packaging to their current terminal area positions.

Thus and again, it is plain that packaging employees are an integral part of a singular
operation and have an overwhelming community of interest with employees all other employees
working at the facility, incfuding those in the terminal area.

E. The Shipping Employees

The Employer currently has nine shipping employees working one (first) shift. Employer
Exhibit 2. Four of these employees Joad trucks. Tr. 96-104 (Messrs. Espinc;za, A. Ramirez,
Ramos, @d Talbert). The others are plant clericals. Josh Ennault coordinates incoming trucks
- for loading and may help load as well, Tr. 96-97 and Employer Exhibit 1 at arcas 11 and 18,
Leonard Garcia is the inventory conteofler. Tr. 100-01. He sits in the front office area. Jd. and
Employer Exhibit 1 at area 18. He checks; for order discrepancies and oversees stock transfers to
third party logistics providers, Eddie Padilla is an SAP “super user” and helps coordinate
application of the SAP software throughout the packaging operation, including coordination with
terminal functions. Tr. 101-02, 233 and Employer Exhibit 1 at areas 18, 8, 9, and 14. Raymond
Ramirez is the shipping lead. He spends most of time addressing computer issues. Tr. 102.
Donna Teuscher is the transportation coordinator. She schedules package trucks and monitors

bulk trucks for changes. Tr. 103 and Employer Exhibit 1 at areas 6, 11 and 18,




Trucks are loaded in the order they come to thé .building. T, 96-97. Thus, this
department runs on a process that is well understood by the Joaders and plant clericals. Tr. 154.
There is no dispute that they are part of the integrated operation explained by the Employer. Tt.
11, |

F. The Receiving Emplﬁyees

The Employer currently has two receiving employees and one purchaser who wm;k in the
receiving area. Tr. 93-95. The receivers operate forklifts to unload and store raw materials
entering the facility. Tr. 94-95 and Employer Exhibit 1 at areas 17 and 12. There is no dispute
that these employees are called upon to pick up materials located in. the terminal area of the
facility for delivery to the receiving area and other areas of the plant. Tr. 94-95 and 245 and
Employer Exhibit 1 af areas 11, 14,vand 18. The purchase;, union witness Alban, concedes that
he regularly interacts with employees in the shipping, receiving and packaging areas. Tr. 187
and Employer Exhibit 1 at areas 8, 9, 10, 11, 12, and 18. He admits that he sees maintenance and
terminal employees in these areas. Tr. 215. He also admits that he has been called upon to fill
for a maintenance employee in terminal area 13. Tr. 213. Further, he attends daily production
mectings with employees from other the terminal area of the plant. Tr. 93-94.

Again, the evidence shows regular interaction between these employees and others in and
from the terminal area.

G. The Maintenance Employees

There currently are four maintenance employees working on three shifts. Employer
Exhibit 2. All of them work from a building in the terminal area. Tr. 104 and Employer Exhibit
1 at area 13. The Union concedes, as it must, that the mechanics regularly work in the packaging

area. Tr. 199, 228-229, 247 and Employer Exhibit 1| at areas §, 9, and 13. Indeed, to do




otherwise would be to deny the obvious as common sense requires one to recognize that
maintenance mechanics will constantly be working in all areas of the facility to address whatever
needs arise anywhere on the property. Tr. 104-08 and Employer Exhibit 1. Further, it is
undisputed that the maintenance scheduler also works in all areas of the property all the time
interacting with employees to plan for scheduled maintenance p-rojects. Tr. 105-07. These
employees are a fully integrated part of a single production process.

H. The Lead Employees

There are three lead employees. Two are production leads (Jaime Sedano first shift and
Rafeal Rodriguez second shift). Raymond Ramirez is the packaging lead.

First, there is no evidence whatsoever to support any ¢laim by the Union that Lab Tech 3
Steve Lim is even a lead employee, much less a supetvisor. E.g. Tr. 54-56. He is not called a
lead. Indeed, no one at the hearing even mentioned that anyone ever heard him called lead.
There literally is no evidence that he ever exercised aﬁy indicia of supervisory status as set out in
Section 2(11) of the Act.

Second, the packaging leads generally are responsible for monitoring the schedule for
three packaging lines. They take samples from the packaging lines to the lab in the terminal

area. Tr. 82-83 and Employer Exhibit 1 at arcas 9 and 15. They also perform computer

functions and update software as products proceed through the packaging lines. Id. They-

operate machines when necessary.

‘ 4 S . .. :
It is undisputed that they do not hire, fire, transfer,” discipline, suspend, lay off, recall,

promote, adjust grievances, or discharge employees. Tr. 166. To the extent leads might assign

4
Union Witness Alban contends that he fired someone while he was a lead and that a former
supervisor told him he could do so. Tr. 184-85. Deceptively omitted from this testimony until

10




work at all, the worlk is ministerial in nature. Thus, there is qothing in the record referring to this
element of supervisory status other than that Mr. Sedano may have told someone to dump
reprocessed oil or that Mr. Ramirez might ha\n;e instructed some employee to perform scheduled
or routine materials andits. Tr. 167-68.

Similarly, there is no evidence in the record at all that shipping lead Ray Ramirez.
exercises any indicia of supervisory status. The only thing suggested by the record is that he
assigns employees to help complete periodic aﬁdits calted cycle counts. Tr. 167-68,

None of thesé employees are statutory supervisors. Indeed, no union witness testified
that he considered any lead his supervisor. All leads should be included in the unit of eligible

voters.

brought out on cross examination was the essential facts that he allegedly did this while
employed by a temporary agency, not the Employer, and that he allegedly fired another
temporary employee and not an employee of the Employer. Tr. 195. Neither he nor anyone else
gave any examples of any lead person employed by the Employer taking any disciplinary action
against employee of the Employer. Indecd, Alban’s testimony was characterized by a series of
inaccurate generalities which were revealed to be untrue when pressed on cross examination.
Compare Tr. 184-85 with 195 (omitting the fact he allegedly terminated someone for an entity
other than the Employer); 188 and 215 (claiming he only saw one person lab person from the
terminal side then later admitting he saw others, including a maintenance employee the day
before he testified); Tr. 198 (refusing to admit that he could not see who was in other areas of the
facility while he was sitting in his office even though counsel for the Union readily agreed to
stipulate to this obvious fact). He is a completely unreliable witness.

> Alban also contends that he was “transferred” to his current position by packaging lead person
Sedano. Tr. 189-90. Consistent with his other inaccurate generalities, though, Alban could not
even be sure that Mr. Sedano was lead person at the time of this “transfer” (Tr. 204-05), admitted
that he was interviewed by someone outside the packaging chain of command (Tr. 203-04), and
no idea what weight, if any, Sedano’s alleged recommendation might have had (Tr. 205).
Similarly, Union witness Carlos Hernandez alleges that Sedano “transferred” him to receiving
when Mr. Sedano merely instructed him to report receiving., Tr. 233-34. Again, he had no idea
at all from where Mr, Sedano’s alleged instruction might have come. Tr. 249. He also said that
Sedano instructed him to run a palletizer, Tr. 250. Significantly, there is no evidence in the
record that anyone gave Sedano any power to transfer anybody. The Union made no effort to
subpoena him. The Union did not offer any evidence that any other lead person ever did or tried
to transfer any employee.

11




1. Other Relevant Faets.

In additipn to the conclusive evidence of overwhelming community of interest set out
above, the following facts are also relevant: packaging, receiving, shipping, and terminal are all
supervised by Stephanie Puig (“Puig”) and this is not the first time that this has been the case
(Tr. 92-93 and 113-15); all employees in the unit sought be the Employer have the same
employee benéﬁts (e.g. Tr. 164); employees in the unit sought by the Employer ﬁave the same
general pay range (Tr. 162-64); any employee may use any of the break rooms on the premises,
including the one in the terminal area (Tr. 110-12); any émployee may use any of the time clocks
located throughout the facility, including the one in the terminal arca (Tr. 171); employees from
all arcas of the facility, including union witness Alban, attend the daily 10:00 a.m. production
meeting held in the packaging area of the pi_ant.(Tr. 93-94 and Employer Exhibit 1 at area 16);
there is no assigned parking by classification and employees may park anywhere near the plant
that is convenienf fo them. Tr. 140-45. The maintenance department will be moving to the same
building as the packaging operation in the near future, Tr, 178-79.

1.  ARGUMENT
A, The Regional Director Should th Utilize the Community of Interest Test Set
Out In Specialty Healtlicare and Should Instead Return the Board’s Traditional
Community of Interest Test.

In Specialty Healthcare and Rehabilitation Ctr. of Mobile, 357 NLRB No. 83, 2011
NLRB LEXIS 489 (2011), a three to one decision by a four-member Board consisting of
members Wilma Liebman, Craig Becker, Matk Pearce, and Brian Hayes (dissenting) changed
the manner in which appropriate units are decided. In essence, the Board set a new standard
“ .. for those cases in which an employer contends that a proposed bargaining umit is

inappropriate because it excludes certain employees. In such cases, the Board stated that the

12



eméloyer ~will be required to show that the excluded employees share an ‘ovcrwﬁclming
community of interest’ with pétitidned for employees.” Id., slip op. at 14.

It is well-recognized that Board tradition requires a complete Board and a three-member
majority to overturn existing precedent. See Local Joint Executive Bd. of Las Vegas v. NLRB,
657 F.3d 865, 866-867 (9th Cir. 2011). Nevertheless, in Specialty Healthcare, the Board
o;fertumed long standing precedent with only two validly appointed members in the majority.

In New Vista Nursing and Rehabilitation v. NLRB, 719 F.3d 203 (3rd Cir. 2013)
(rehearing granted August 11, 2014), the Third Circuit invalidated the appointment of Member
Becker which occurred one day after the Senate recessed for two weeks. While the legality of
Member Becker’s appointment might have been left unresolved by the Supreme Court’s decision
in NLRB v. Noel Canning, 134 S.Ct. 2550 (2014), the certainty that Melﬁber Becker’s
appointment will be_ found unconstitutional was not.

The‘Supreme Court repeatedly recognized that confirmation with advice and consent of
the Senate is the preferred method of appointment, Noel Canning, 134 S, Ct. at 2558-59 and
2575. The Court also emphasized that the Recess Appointment Clause was not designed to
resolve political disagreements between the Executive and Legislative Branches of the federal
government. Id at 2567 (political opposition alone is not enough to overcome presumption) and
2577 (the Recess Appointments clause was “not designed to overcome serious institutional
friction”)..

Member Becker was appointed one day after the Senate began a short recess from March
26 to April 10. E.g. New Vista, 719 F. 3d at 213, 218. This appointment was made after the
Senate took procedural steps to reject his nomination. “Cloture Motion on Craig Becker, of

Tllinois, to be a Member of the National Labor Relations Board: Role Call Vote No. 22.”
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Cor;;gressfonal Record (February 9, 2010) p. §527-528. Available from: Library of Congress
(Thomas Online database); Accessed: 8/18/14. 'Thus, regardless of whether the recess is deemed
presumptively too short to allow for the recess appointment of Member Becker under the
standard articulated in Noel Canning, it is clear that the appointment nevertheless constitutes
exactly the type of political end run by the Exccutive branch around the Legislative l;ranch that
the Supreme Court stated was improper.

Given that Member Becker’s appointment will not survive a constitutional challenge, it is
clear that the standard articulated in Specialty Healthcare will not survive furthe? Judicial
scrutiny. At best, the Board had only three validly appointed members at the time it decided

Specialty Healthcare. Thus, it failed without any rcason to adhere to its tradition of deciding

precedent setting cases by a majority of a full five member Board. Indeed, if the Board had just

four members (assuming Member Becker’s appointment is not valid), it is quite possible that
Specialty Healthcare would have been a two to two decision with no change in the law. Under
these circumstances, it is not appropriate to employ the standards of Specialty Hedlthcare. at this
time,

Finally, the Board in Specialty Healthcare recognized that single plant units historically
are presumptively appropriate. Specialty Healthcare, 357 NLRB No. 83, slip op. at 7 fn. 16
(citing Hilander Foods, 348 NLRB 1200 (2006)). Regardless of whether the Regional Director
decides to use Speciaity Healthcare or some other rﬁore traditional approach to decide the unit
issues raised in this matter, the well-recognized presumption that a single plant unit is
appropriate should be applied to the facts of this case. As discussed in detail below, the
Employer operates a single integrated process at the facility at issue. Employees in all areas of

the facility and at all stages of the process interact with each other and rely upon each other to do
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‘their jobs. They transfer from position to position on both temporary and permamént bases and
assist each other across classifications. If the Union is allowed to fracture this ijrocess by
carving it up into little pieces, this could easily have the effect of inhibiting the exercise of
Section 7 rights by affected employees. Thus, fragments of the employees working at the plant

. migilt have to make choices abouf transfets, cross training, and other decisions that enhance their
ability to advance and secure their employment based upon whether they desire to exercise their
Section 7 right to belong or not belong to a labor organization. Performance of duties within the
plant could be confused by conflicting work rules that can create serious safety concerns in an
operation like that at issue here.

As a resuli, it is bad law and bad policy to allow the Union to fracture the single
integrated production process at issue in this case. For these reasons, as well as those discussed
below,.the Regional Director should conclude that the Union’s proposed unit is not appropriate
in these circumsténces and that the only appropriate unit is the one proposed by the Employer.

B. Regardless of the Standard Used, the Unit Sought by the Union is Iﬁappmpriate

It is clear under any analysis that the maintenance, terminal, and quality employees
belong in the appropriate unit. The Region shoﬁld so conclude. Under the Act, any petitioned-
for upit must be “an appropriate unit.” In re Boeing, 337 NLRB 152 (2001) (smallest
apptopriate unit must include all production employees due to highly integrated work, regardless
of separate supervision and work areas). While the unit need not be the “only appropriate unit”
or the “most appropriate unit,” the Board must nonetheless determine that the petitioned-for unit
is “appropriate.” Id. While the Union is free to petition for whichever employees it desires, the
Region must recognize the longstanding principle that “the Board cannot stop with the

observation that the petitioner proposed the unit” and instead must determine if the proposed unit
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is aiaprbpriatc. Specialty Healthcare, 357 NLRB No. 83, slip op. at 9 (citing Metropolitan Life
Ins. Co., 380 US 438, 442 (1965)).

The Board stated in Seaboard Marine, Ltd., 327 NLRB 556 (1999) that “it is well
established that the Board dees not approve fractured units, i.e., combinations of employees that
are too narrow in scope or that bave-no rational basis.” Id (citing Colorado National Bank of
Denver, 204 NLRB 243 (1973)). In Seaboard Marine, the Board held that the petitianpdwfor unit
of employees was inappropriate because the employees “d[id] not share a sufficiently distinct
cormnuﬁity of interest from other employees to warrant a separate unit and, therefore, that the
unit grouping sought by the Petitioner is an arbitrary one.” /d. (citing Brand Precision Services,
313 NLRB 657 (1994); Transerv Systems, 311 NLRB 766 {(1993)).

As the Board held in TDK Ferrites Corp., 342 NLRB 1006, 1008 (2004), a union’s
attempt to selectively petition for “maintenance department employees, production technicians,
tool specialists, and set-up specialist” separate from the rest of the employer’s production
employees in their “highly integrated” operation, was mappropriate, Id 'fhe Board held that,
based on the high degree of interaction of petitioned-for emplc'yyees with non-petitioned-for
employees and other shared community of interest factors, the unit was not “composed of a
distinct and homogenecous group of employees with interests separate and apart from other
employees at the Employer’s plant” and, therefore, such a unit could not be justified. 7d.

The Board reaffirmed these principles in Specialty Healthcare, 357 NLRB No. 83, slip
op. at 13:

A petitioner cannot fracture a unit, seeking representation in “an
arbitrary segment” of what would be an appropriate unit. Praft &
Whitney, 327 NLRB 1213, 1217 (1999). “[TThe Board does not
approve fractured units, ie., combinations of employees that ...

have no rational basis.” Seaboard Morine, 327 NLRB at 556
(1999).
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The Board also held that when there are ‘-;no rational basis for excluding” groups of employees
from other petitioned-for empioyees who share little or no more community of interest than those
petitioned for, fhe unit is inappropriate. Odwalla, Inc., 357 NLRB No. 132 (2011). The Board
said “none of the Board’s traditional community-of-interest factors suggests that all the
employees in the recommended unit share a community of interest that the [non-petitioned-for
employees] do not equally share, su;:h that the coml%unity-of-interest factor would reasonably
support drawing the unit’s boundaries to include [the petitioned-for employees], but ot the [non-
petitioned-for employees].” The Boafd in Odwalla, Inc. cited the language of Blue Man Group,
LLC v. NLRB, 529 F, 3d 417, 421 (D.C. Cir. 2008), stating there' is “no legitimate basis upon
which to exclude” the [non-petitioned-for employees] while at the same time including all the
other classifications in the recommended unit.” 357 NLRB No. 132, slip op. at 5.

The maintenance, terminal, and quality employees do not share a distinct community of
interest from the packaging, shipping, and receiving employees as to justify their exclusion from
any bargaining unit. Exactly the opposite is true. They share eqﬁally the same community of
interest as those in the Union’s proposed unit share with each other.

In assessing whether employees share a community of interest, the Board examines a
variety of factors, including: 1) similarity in method of \-Mages or compensation; 2) similarity in
hours of work; 3) similar employee benefits; 4) shared supervision; 5) the degree of similar
qualifications, training, and skills; 6) similar job functions; 7) frequency of contact with other
employees; 8) integration with the work functions of other employees or interchange with them;

and 9) history of bargaining. See Kalamazoo Paper Box Corp., 136 NLRB 134, 137 (1962).

~ Applying these factors to the unit proposed by the Union demonstrates that the unit is obviously

fractured and must include all of the employees sought by the Employer.
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I. The Employees in the Unit Sought by the Employer Are So Functionally
Integrated That They Must Be Included In Any Appropriate Unit

Under the Board’s well-established policy aigainst fractured units, the unit sought by the
Union is not appropriate as excluding the méintenance, terminal, and quality employees would
arbitrarily exclude émployees who have a community of interest with them. The employees in
the unit sought by the Employer have frequent interaction and are part of a single functionally
integrated process of packaging and shipping consumable oils. Each classification sought be
included by the Employer relies on all the other classifications sought by the Employer in order
to complete their necessary duties. As set forth above, oil is received and samples are taken from
this oil to and from numerous parts of the facility by a large variety of packaging and terminal
employees during many parts of the blending, packaging and shipping process.
During this single integrated process, terminal employees are frequently in the packaging
area and vice versa, maintenance employees work throughout the facility, and the lab techs
frequently interact with packé‘ging and terminal employees in both the terminal and packaging
arcas of the facility. Employees are not restricted to a particular work area and, as the Union
acknowledges, the employees in the unit sought by the Employer have frequent and, indeed,
daily contact with each other. All of this interaction is part of one integrated production process
and one part of the production cannot occur without the other parts functioning and assisting.
The Board has routinely held that employees who have this level of regular, job-related
contact with petitioned-for employees in a functidnaily integrated operation must be included in
any unit found to be appropriate. See, e.g., Publix Suﬁer Muarkets, 343 NLRB 1023, 1025 (2004)
(“[T]here is a significant amount of functional integration . , which results in a significant
amount of work-related contact among employees.”); Caesars Tahoe, 337 NLRB 1096, 1100

(2002) (including an engineering coordinator in a unit of maintenance technicians, in pat,
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because he interacted with the technicians daﬁly during his dispatching duties and in walk-
throughs);, Virginia Manufacturing Co., 311 NLRB 992, 993 (1993) (holding it was error for the
Regional Director to exclude a technical employee from the unit, saying his “regular contact with
other unit employees, his receipt of ,identical benefits, and the degree to which his job is
functionatly integratcd into the basic production processes are sufficient to establish a
community of interest™).

Further, as the Board noted in Clinton Corn Processing Co., 251 NLRB 954 (1980),
where the employer’s corn syrup production process was a highly integrated production process
with substantial functional and operational integration, tﬁe employees shared a comrnunity of
interest requiring a single bargéining unit. In so finding, the Board held that the disputed
employees’ functions “are critical to the entire inanufacturing process, and that, as noted by the
Employer if any one of those functions becomes inoperable, ‘The process must stop; goes
down.”” Id. at 955.

The same is true for the employees in the unit sought by the Employer. The production
process at the Employer’s facility is highly iotegrated and the employees in the unit sought by
the Employer have frequent interaction. As noted by the Board in Clinton Corn Processing,
without any of the employees sought by the Employer to be included in the unit, production
could not occur. Each of the employces sought for inclusion by the Employer are required
pieces in the single process of preparing the bulk oil for shipment to customers, Just like the
shipping and receiving employees, the maintenance, quality, and terminal employees are “critical
to the entire manufacturing process.” 251 NLRB at 955. Therefore, their inclusion in any

appropriate bargaining unit is equally essential.
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2. The Same Supervisor Oversees and Supervises All Packaging, Recelving,
Shipping, and Terminal Employees Who Obviously Share Common Supervision

In addition, the employees in the unit sought by the Empioyer are overseen by virtually

one supervisor and therefore, obviously share supervision. In 7DK Ferrites Corp., 342 NLRB at
| 1009, the Board found that where all employees were supervised and evaluated by the same
supervisors, applying identical rules and policies, and subjecting them to the same discipline and
rewards, a unit that did not include all employees under these supervisoré was inappropriate. As

set forth above, all of the packaging, receiving, shipping, and terminal employees currently are

supervised by Puig.ﬁ Puig is the direct supervisor of all of these employees and directly controls
and directs their day to day work. If the Union’s petitioned-for unit is found appropriate, only
some of Puig’s reports will actually be in the bargaining unit. This could lead to differing terms
and conditions of employment for employees under Puig’s control. The Region should not
permit such a fractured unit. Such common supetvision further demonstrates the community of
interest between the paclkaging, receiving, shipping, and terminal employees.

Even if a new terminal supervisor is hired, there is no evidence that the employment
conditions in the terminal area are any different than in the unit sought by the Union or that these
identical conditions will change. Maintaining continuity throughout the facility is essential and

requires one plant wide unit.

6 . ' : . .

The Union made mention of the fact that Puig does not supervise all terminal employees all the
time. The fact of the matter is that Puig has supervised both groups of employees on two
separate cceasions and her current status as supervisor for both groups is likely to continue for
some time.
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3. The Emplovees in the Unit Sought by the Employer Share Identical Benefits and
Terms and Conditions of Employment Warranting the Finding of a Single Unit

The employees sought by the Employer for inclusion in the unit also share the same

terms and conditions of emplbyment. All employees share the same benefits and arc on the same
general pay scale. Such common terms and conditions of employment further evidence the
community of inerest all of the emplovees share. The Board has long recognized, common
terms and conditions of employment such as those found in the instant case further emphasize a
community of interest. In J.C. Penney Co., 86 NLRB 920 (1949), the Board recognized that
where mnpléyees shared similar terms and conditions of employment and of benefits, in
conjunction with common supetvision, such employees shared a community of interest requiring
inclusion in any appropriate bargaining unit. See also, International Bedding Company (IBC of
Pennsylvania), 356 NLRB No. 168 (2011) (Where ail employees engaged in the production of
matiresses and shared benefits, work rules, employee meetings, break rooms, and some common
superviéion, a plant-wide unit was appropriate}.

Under well-established Board precedent, there is no logical reason for excluding
maintenance, terminal, and quality employees from the bargaining unit where they share the
same working conditions and are so intertwined with the shipping, receiving, and packaging
employees. Odwalla, Inc., 357 NLRB No. 132 (2011).

4. All Employees Have Frequent Contact and Interact ag Part of Their Daily Duties

In addition to the functional integration and frequent contact between employees in the
completion of their job duties set forth above, all of the employees in the unit sought by the
Employer use the same break rooms, time clocks, and parking areas, Packaging employees
interact with employees in the terminal areas on a daily basis. They physically cairy oil samples

to the lab, talk to bulk delivery terminal employees on the phone, discuss breakdowns with
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maintenancle techs, and attend daily meetings among the groups. This frequent interaction is
essential to completion of both the process at the facility and for the compleﬁon of the
employees’ duties. Even the Union acknowledges this frequent interaction between and among
employees throughout the facility. This further supports the Employer’s position that the unit
sought by the Union is inappropriate and that the only appropriate unit is the one sought by the
Employer. |
5. Employees Frequently Interchange and Transfer Within Positions

In addition to the day-to-day integration between positions, the evidence establishes that
many of the packaging employees have transitioned to positions within the terminal. In
conjunction with the functional integration of the positions, such transfers further support the
conclusion that all of the employees sought by the Employer share a community of interest. As
the Board held in Buckhorn Inc., 343 NLRB 201, 203 (2004), where there were permanent
transfers between the two groups of employees and two-thirds of the employees in the
maintenance department (which the union S(,;tllght to exclude) were hired from the ranks of
production employees (the only employees sought by the union), the unit sought was
inappropriate because the maintenance and production employees shared a community of
interest. Citing TDK Ferrites Corp., 342 NLRB 1006, 1009-1010 (2004); Greater Bakersfield
Memorial Hospital, 226 NLRB 971, 973 (1976). In the instant case, almost half of the
employees in terminal have transferred from packaging. As the Board held in Buckhorn Inc.,
- where employees have such interchange and frequently engage in permanent transfers, the only

appropriate unit includes all employees.
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6. Summary

For all of the reasons set forth .above, the only appropriate unit is one that includes all
maintenance, terminal, shipping, receiving, packaging, and quality employees who share an
overwhelming community of interest. ‘The maintenance, terminal, and quality employees clearly
share a community of interest with the packaging, receiving, and shipping employees as to
mandate their inclusion in any appropriate bargaining unit. Even if the standards articulated in
Specialty Healthcare are used, it is clear that the employees of the single integrated process at
issue in this case have an overwhelming community of interest. It would create bad law and
policy to conclude otherwise in the circumstances of this case. There is no legitimate reason to
exclude any of the maintenaince; terminal, or quality employees and aﬁy exclusion would be
arbitrary — resulting in an inappropriate, fractured unit. The unit sought by the Eﬁlployer is the
only appropriate unit and the Regional Director should so conclude.

C. The Production Leads, Packaging Lead, and Lab Tech 3 Are Not Supervisors
Under the Act and Therefore Should be Included in the Bargaining Unit

Section 2(11) of the Act states:

The term “supervisor” means any individual having authority, in
the interest of the employer, to hire, transfer, suspend, lay off,
recail, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to address their
gricvances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such authority is not
of a merely routine or clerical nature, but requires the use of
independent judgment.

Under well-settled Board law, the party asserting supervisory status bears the burden of
proof. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006); NLRB v. Kemiucky River
Community Care, 532 US 706, 711-712 (2001); In addition, any lack of evidence is construed

against the party asserting supervisory status. Elmhurst Extended Care Facilities, Inc., 329
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NLRB 535, 536 fn. 8 (1999). TherBoard has frequently qautioned against finding supervisory
authority based only on infrequent instahces of its existence. Family Healthcare, Inc., 354
NLRB 254 (2009) (overruled on other grounds); Golden Crest Healthcare, 348 NLRB 727, 730
fh. 9 (2006). As such, “the exercise of some supervisory anthority in a merely routine, clerical,
perfunctory or sporadic manner does not confer supervisory stﬁtus on an employee.” Somerset
Welding & Steel, Inc., 291 NLRB 913 (1988), quoting Feralloy West Co., 277 NLRB 1083, 1084
(1985). |

The record is wholly devoid of any evidence that the production leads, packaging lead
(hereinafter referred to collectively as “the leads™), or Lab Tech 3 exercise any supervisory
éuthority. The Union utterly failed to establish any evidence that the leads or Lab Tech 3 have
any authority to hife, fire, transfer, suspend, lay off, relt;,ail', promote, discharge, or discipline
employees. At most, the record contains a passing reference opining that one fead might tell

employees to dump reprocessed oil and another lead might have instructed some unidentified

employee to perform routine materials audits.’

The only other “evidence” presented by the Union was testimony by Alban who claimed
to have fired an employee. On cross examination, however, he was forced to admit that at the
time he claims to have fired an employee, he was not employed by the Employer nor was the
temporary agency employee he claims to have discharged. Under any analysis, this cannot form

the basis for finding all leads are 2(11) supervisors where there were only a few isolated

7 . . . .

Suggestions by the Union that leads “transferred” employees on two isolated occasions are also
unavailing. At best, the Union’s evidence showed that leads might ask an employee to fill in
where needed on a temporary basis or opine to a fellow employee without decision making
authority who might be a good candidate for a transfer.
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inciaents where the leads provided limited instruction. Such ministerial actions have rei)eatedly
been rejécted by the Board as sufficient to establish supervisory status. |

In Dole Fresh Vegetables, 339 NLRB 785 (2003), the Board rejected an employer’s
contention that lead empioyees were supervisors under the Act. In so doing, the Board
emphasized that the job title “lead” does not determine supervisory status, rather “’ftihe status of
a supervisor under the Act is dctcrmin‘cd by an individual’s duties, not by his title or job
classification.”” Id. at 783, quoting T. K. Hardin & Sons, 316 NLRB 510, 530 (1995). Further,
the Board held that any assignments of jobs by the leads were routine in nature and that any
isolated instance of dircctingremployees “does not rise to the level of independent judgment
required to find that the leads exercise statutory authority,” fd. at 785-786. Just like the leads in
Dole Fresh Vegetables, the leads “lead” in title only. The leads do not exercise any supervisory
authority and only engage in ministerial duties at the direction of the Employer.

The Union f{ailed to establish that the leads do anything more than occasionally ask
employees to assist as or where needed, or offer non binding opinions about who should work
where. This, by its very definition, is what leads do. This is wholly insufficient to establish
supervisory status.

With respect to the Lab Tech 3, the Union provided absolutely no evidence that he is
even engaged in the same limited activitics as the packaging or shipping leads, let alone
exercised any supetvisory authority, The Union fell woefully short of its burden and failed to
establish that the Lab Tech 3 exercises any indicia of supervisory.

The Union failed to.establish any evidence that the leads or the Lab Tech 3 are
supervisors under the Act. As such, the leads and the Lab Tech 3 should be included in any

bargaining unit determined appropriate by the Region.
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IV. CONCLUSION

Consistent with the Board authority cited above and the record evidence from the
hearing, the Region should decide that the smallest appropriate unit at Cargill for the purposes of
the present petition is all full-time and regular pari-time maintenance, terminal, shipping,

receiving, packaging, and quality employees, including the production leads, packaging lead, and

Lab Tech 3,
Respectfuily submitted,
OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, LLC

DATED: August 19, 2014 By: ___/s/

Douglas M. Topolski, Fsquire
1909 K Street, Suite 1000
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC,
Employer
and
UNITED FOOD & COMMERCIAL Case No. 21-RC-136849
WORKERS INTERNATIONAL UNION,
LOCAL 324

Petitioner

EMPLOYER’S MOTION TO DISMISS THE PETITION WITH PREJUDICP_]

Employer, Cargill, Inc. (“Employer” or “Cargill”), through undersigned counsel,
respectfully requests that the Regional Director dismiss the above-captioned petitioh with
prejudice. Accordingly, for the reasons discussed below, Employer’s Motion fo Dismiss
the Petition with Prejudice should be granted.

INTRODUCTION AND PROCEDURAL HISTORY

The petition in this case represents the second time within weeks that United Food

& Commercial Workers International Union, Local No. 324 (“the Union™) has sought an

election in an inappropriate unit of a portion of the production and maintenance employees

employed by Cargill at its Fullerton, California facility (“the Facility”). The first petition

was properly dismissed. See Exhibit 1, Decision and Order (D&O) in Case 21-RC-133636
(decided September 11, 2014). This most recent petition should be dismissed as well,

“The Union filed its first petition addressing the Facility on July 28, 2014 in Case

No. 21-RC-133636. Exhibit 1 at 1. After changing its position several times, the Union




stated at the unit determination hearing that it would proceed only in a wnit of all full time

and regular part time packaging, shipping, and receiving employees. See Exhibit 1 at 1-2;

see also BExhibit 2, 21-RC-133636 2014 08-12 Hearing Transcript (Tr.) at 271721, The
Union contended that lead operators and employees should be excluded because they were
supervisors within the meaning of Section 2(11) of the National Labot Relations Act (“the
Act”), E.gExhibitat 1. Cargill sought to include all lead operators and employees as well
as terminal, quality, and maintenance empioyees. Id 2-3.

Upon the record produced at a hearing lasting a full day, the Regional Director
concluded in the D&O that the Union had failed to meet its burden of showing that the lead
operators and employees were 2(11) supervisors. Exhibit 1. Thus, the Regional Director
correctly concluded that the unit sought by the Union was not appropriate. I/d at13. Since
the Union expressly disclaimed interest in proceeding in any uait other than the one it
demanded that excluded the lead operators and employees, the Regional Director properly
dismissed the petition. Id. at 13-14.

The Union responded by filing a second petition in Case No. 21-RC-136849 on
September 16, 2014, As explaihcd to the Employer’s counsel by the Region, the Union
again seeks a unit of only all full time and regular part time employees in the packaging,
shipping, and receiving departments. The Union refuses to concede that lead operators in
the departments it seeks must be part of any appropriate unit as determined by the Regional
Ditector in Case No. 21-RC-133636. Thus, the petition in this mater seeks exactly the

same unit already found inappropriate in Case No. 21-RC-133636.

1 Only relevant portions of the transcript of the hearing in Case No. 21-RC-133636 are
included within Exhibit 2.




The Employer informed the Region of its position concerning the second petition
by e-mail on September 17, 2014, The Employer correctly observed that the unit sought
by the Union was inappropriate by definition because the Union refused ﬁo include the lead
employees the Regional Director just days before said must be included in any appropriate
unit. This alone should require dismissal. Second, the Employer correctly observed that
the Union had expressly disclaimed intelfest iﬁ any unit gxcei)t the one upon which it
insisted at the hearing. Therefore, the dismissal in Case No. 21-RC-133636 should be
treated as one with prejudice, barring the Unibﬁ fr;am filing any petition concerning the
Facility’s production and maintenance employees for 6 months.

The Region informed Employer’s counsel by telephone on September 19, 2014 that
it was holding in abeyance the processing of the instant matter. A written notice was
issued on September 19, 2014 informing the partics of this fact and postponing indefinitely
the hearing scheduled for September 26 2014,

Late in the afternoon on September 22, 2014, Counsel for Employer was informed
by telephone that the Region had decided to resume processing the petition in this matter.
The Region inquired as to whether Employer would be available for a hearing on October
2, 2014, The Region stated that efforts to obtain a stipulation would be pursued once the
time for filing a Request for Review in Case No. 21-RC-133636 expired, Counsel for the
Employer replied by stating that Employer had not changed its position that the petition in
this matter should be dismissed. Employer was informed by e-mail on September 23, 2014
that notwithstanding uncertainty about whether Employer’s witnesses might be available, a

hearing has been scheduled in this matter for October 2, 2014. This Motion follows.




ARGUMENT

As stated above, the Union was given every opportunity at the hearing held on
August 12, 2014 in Case No. 21-RC-133636 to present and change its positions concerning
unit determinations at the Facility, Indeed, it was given a recess near the close of the
hearing for the sole purpose of réconsidering whether it would proceed in any unit other
than one it defined on the record. Exhibit 2, Tr. 271-72. After being given all the time it
wanted to define its position, and after being given every opportunity to present all the
evidence it wanted to introduce, the Unicn clearly stated its conclusion. When asked after
the recess if it wanted to change its position that it would proceed to an election only in a
unit of packaging, shipping, and receiving employees without lead operators and
employees (see Exhibit 2, Tr. at 270), the Union said simply “No.” Exhibit 2, Tr. at 272,
Given these irrefutable circumstances, the National Labor Relations Board’s (“the Board™)
Rules and Regulations, well established legal principles, and the Casehandling Manual all

require dismissal of this petition with prejudice.
First, the Board’s Rules and Regulations make clear that the unit determinations
~ made by the Regional Director afier consideration of a hearing record are “final.” 29 CFR
§ 102.67(b). The only way to challenge these determinations is to file a Request for
Review with the Board. /d Even then, the grounds for review are very narrow. 29 CFR §
- 102.67(c). They do not include permiﬁing a petitioner to change a position taken at the
hearing solely because the party does not like the outcome that its position produced, They
certainly do not permit allowiﬁg a petitioner to ignore the procedures requiring a request
for review altogether by filing a new petition seeking to re-litigate the same issues in the

same unit at the same facility while the first petition is still pending.




Second, any effort by the Union to change the position it took at the hearing in
Case No. 21-RC-122636 would by definition require a re-opening and then reconsideration
of the record. The Rules and Regulations do not permit the Union to do this in the
circumstances created by the two petitions it has filed. A request to re-open the record
after the close of the hearing, or a motion for reconsideration or for a rchearing for that
matter, requires “extraordinary circumstances.” 29 CFR § 102.65 (e)(1). Specifically
excluded from such grounds is raising any issue that could have been raised but was not
raised under any other section of the Rules. Id. Indeed, a request to re-open the record or
for a rehearing requires specification of the error alleged, the prejudice to the movant
caused by this error, what new evidence is to be produced, why it was not available at the
hearing, and how it would change the result. Id. A motion for reconsideration requires the
identification of a material error with particularity and page number of the record. Of
course, these requests must bé made in the proceeding where the record was created, ie.
Case No. 21- RC-133636. Id.

The Union cannot hope to even pretend that any “extraordinary circumstances”
exist in Casc- No. 21-RC-133636 that would justify re-opening the record, conducting a
rehearing, or pursuing re-consideration of the determinations in that case. To the contrary,
the record makes clear that the Union was given a recess at the hearing for the express
purpose of reconsidering its position as to whether and to what extent t would proceed with
an election in any unit other than the portion the integrated production and maintenance
unit it sought. If it wanted to change its position on which units it finds acceptable, it
should have done so when given the opportunity in Case No. 21-RC-133636. Again, the

Union cannot avoid consequences of its actions and decisions or the required procedures




réquircd to challenge these consequences merely by completely ignoring them in favﬁr of
starting a new proceeding for sole purpose of re-litigating issues that have been decided
already.

Third, the Board has been consistent in its view that parties should not be allowed
to litigate issues in an untimely or piecemeal fashion. E.g. 29 CFR § 102.65(e)(1)(no
moﬁon for reconsideration, rehearing or to re-open the record shall be considered by the
Regional.Director With respect to any matter that could have but was not raised pursuaﬁt
any section of the Board’s Rules); and cf. Je]j“érson Chemical Co., Inc., 234 NLRB 992
(1972)(Board will not condone piecemeal litigation of ULP claims); Peyfon Packing Co.,
Inc., 129 NLRB 1358 (1961)(same). The Union’s petition in this ﬁaﬂer violates both of
these principles.

The Union had every opportunity to change its position as to what units it would
accept before and during the hearing in Case. No. 21-RC-133636. The Regional Director
issued her decision based upon the evidence in the record and the Union’s stated position
as to whether and to what extent it would proceed to an election based upon determinations
made on that record. Exhibit 1. The Union has procedures available to it to challenge the
Regional Director’s determinations based upon the record and the positions asserted by the
Union. Whether the instant petition is considered an effort to re-litigate the same issues
already decided in Case No. 12-RC-133636, or a piecemeal effort to offer a new position
in a new proceeding as to the same unit at the same facility that was addressed in Case 21-
RC-133636 that could have and should have been made in the first case, it ié clear that the

Union’s petition in this case is improper and should be dismissed.




Finally, the Casehandling Manual makes clear that the instant petition should be
dismissed regardless of how the Union attempts to define it. To the extent the Union sceks
the same unit it sought in Case No. 21-RC-133636, this unit has already been found
inappropriate and the petition should be dismissed for this reason alone. Casehandling
Manual Part Two Representation Proceedings (CHM) § 11011, To the extent the Union
purports to change its position in this case and seek a different portion of the unit at issue
in Case No. 21-RC-133636, it cannot do so without first acccﬁting the dismi:;sa[ of the
petition in Case No. 21-RC-133636, requesting review of the decision in that case, or
seeking withdrawal of the petition. Accepting dismissal, or any withdrawal to the extent
such an option is even available at this stage, must come with prejudice and with a six
month bar to filing a new petition. E.g. CHM § 11112.1(a).

In the final analysis, nothing allows a petitioner to file a completely new petition

“while a petition filed by the same petitioner addressing the same issues in the same ﬁnit at
the same employér facility is pending. This is particularly true when, as in this matter, the
sole reasons for filing the second petition are to avoid the determinations made in the first
proceeding that the petitioner does not like while providing the petitioner the chance to re-
litigate issues that have already been decided, or raise issues that should have been raised
or can still be raised, in the first and pending proceeding. One need only state this position
to demonstrate its complete lack of merit. To let this matter proceed any further would
violate the requirements of the Board’s Rules and Regulations, violate well-established
Board principles prohibiting raising issues in an untimely and/or piecemeal fashion, and

violate the provisions of the CMH. Indeed, declining to dismiss this petitibn is nothing




short of a denial of due process. For these and all the reasons set out above, this petition
should be dismissed immediately and with prejudice without further proceedings..

CONCLUSION

For the reasons set forth above, Employer’s Motion to Dismiss the Petition with

Prejudice should be granted. The petition should. be dismissed with prejudice and

Petitioner should not be permitted to file a petition for any election in a production and

maintenance unit at Employer’s Fullerton, California facility for a period of six minths
from the daie of the Qrder disiitissing this petition,

Respectfully submitted,

IW\W/

Dougtas M Topolski, Esq. ¥
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Washingfon, DC 20006
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21
CARGILL, INC.
Employer |
and  Case 21-RC-133636
UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO, 324
Pe:titionef

DECISION AND ORDER

United Food & Commercial Wotkers Union Local No. 324 (Petitioner) filed the instant
petition an July 28, 2014, seeking to represent all full-time and reguiar part-time packaging,
shipping, and receiving employees employed by the Employer at its facility located at 566 North
Gilbert Street, Fullerton, California for collective-bargaining purposes; excluding all other
employees, packaging leads, shipping leads, office clerical employees, professional employees,
staffing agency employees, guards and supervisors as defed in the National Labor Relations
Act?

The Employer contends that the petitioned-for umit is not an appropriate unit because it

"5'"'—"

does not include the mamtenance térmmal and’ quality control employees, who share a

! The Employer’s name appears as amended at the heating.
% The Petitioner’s name appears as amended at the hearing,
* The Petitioner amended the unit description at the hearing,




coxﬁinunity of interest with the petitioned-for employees. In addition, the Employer contends that
the packaging and shipping leads are not supervisofs as defined in the Act, and should also be
included in the unit,

On August 12, 2014, a bearing in this matter was held before a heating officer of the
National Labor Relations Board (the Board), and {he parties thereafter filed briefs. Pursuant to
the provisions of Section 3(b}) of the Nationeﬁ Labor Relations Act (the Act), the Board has
delegated its authority in this proceeding to me.

L THE ISSUES AND SUMMARY
“The issues are:

1. Whether the packaging, shipping, and receiving employees share an overwhelming
community of interest with the ﬁlajntenance, terminal, and quality-control employees,
s0 as 10 be included in a single unit for purposes of collective bargaining,

2. Whether the packaging leads (Jaime Sedano and Rafacl Rodriguez), the shipping lead
(Raymond Ramirez), and a quality—conirdl employee (Steve Lim), are supervisors
under the Act. The Petitioner cantends that they are supervisors as defined by
Section 2(11) of the Act, The Employer contends that they are employees as defined
in the Act, and should be included in the unit.

Based on the record in its entirety, I find that the packaging and shipping leads are not

supervisors as defined in the Act, and should be included in any appropriate unit. Thus, Ifind
that the petitioned-for unit is not an appropriate unit because it excludes the packaging and

shipping leads. At the hearing, the Petitioner stated that it does not wish to proceed to an

-




election in any alternate unit if the unit sought by the Petitioner is deemed to be inappropriate.
Therefore, I hereby dismiss the p-e?ti’iionfi
FACTUAL BACKGROUND

A. Overview of the Employer’s Operation

The Employer is engaged in the business of operating an oil processing facility in
TPutlerton, California,” Oil arrivés at the facility in bulk via railcars or trucks, It 1s then stored,
tested in a lab at the facility, certain oils are blended, and oil ultimately get packaged and shipped
to customers. A total of 51 employees (including 3 leads) work in the following departments:
terminal, quality-control, maintenance, packaging, shipping, and receiving.®

Terminal employees unload the 011 from railcars or trucks, and transfer it to the
appropriate tanks, The quality-control departrient (also known as the lab) is in charge of testing
the oil each time it gets moved within the facility and after it gets blended. This department has
four lab technicians who perform the analysis to test rthe oil. Various emploﬁees, including
terminal employees, leads, and certain péckaging employees, drop off oil samples at the lab for
testing, The maintenance department currenily consists of four mechanics responsible for
repairing equipment in the facility, including equipment used by machine operators in the -

packaging depattment.

* §ince the Petitioner does not wish to proceed to an election in any alternate unit, it is not necessary to rule on the
issues of: (L) whether the packaging, shipping, and receiving employees share an overwhelming community of
inferest with the maintenance, terminal, and quality-control employees; and (2) whether Steve Lim, a quality-control
employes, is a supervisor as defined in the Act.

* The parties agreed to a commerce stipulation: the Employer, a Delawate corporation, with a facility lo cated at
Fullerton, Caiifornia, is engaged in the business of aperating an oil processing facility. During the past 12 months, a
representative period, the Employer, purchased and received goods valued in excess of $50,000 which goods were
shipped directly to the Employer’s Fallerton, California facility from points located outside the State of California.

e Fight erployees work in the terminal, 4 in quality-control, 4 in maintenance, 23 in packaging, 9 in shipping, and 3
in receiving,




Packaging-department employees perform various tasks. There, employees operale one
- of four Hnes: one where oil is packed into 35 Ib. jugs in a cardboard boxes; one where it gets
" packed as a 50 1b. cube; one where oil gets packed into 5-quart bottles; and a so-called OLE line
where oil get packed in different types of smaller bottles. Among the packaging employees,
some work as relievers, votator op;era'tors, filler operators, or depalletizers. Relievers are
responsible for filling in and relieving anyone in the lines, votator operators operate a particular
machine that adjusts the viscosity of the oil, filler operators operate the machines in the line, and
depalletizers remove boxes from pallets. Other packaging employecs use forklifts to move the
packaged oil to a warehouse area.

Thereafter, the oil gets shipped out by employees in the shipping department. Shipping
employees either load trucks with finished product or perform clerical work related to shipping.

The receiving department handles the purchase and receipt of raw materials. The.
purchaser coordinates the purchase of raw materials while the other receiving employecs operate
- forklifts to unlo éd and store the material at the facility. |

Stephanie Puig (“Puig™) is the supervisor of the terminal, packaging, shipping, and
receiving departments, In those departments, Puig is responsible for issuing any necessary
discipline. She is also involved in hiring for those departmen’rs. Employees go to her to' request
time off, and she approves vacation requests. She is also 1'eusponsibie for conducting performance
-appraisals for those emﬁloyees.

B. Packaging Leads Jaime Sedano and Rafael Rodrigues’

There are two leads in the packaging department; Jaime Sedano (*“Sedano”), first-shift

lead, and Rafacl Rodriguez (“Rodriguez”), the sccond-shift lead. Their duties are to monitor the

7 Neither of these two leads testified al the hearing,




schedule for the lines in packaging. The record evidence is not clear as to what “monitoriﬁg” the
packaging lines entails. The packaging leads also take oil samples to the lab, In addition, they
monitor otders in the computer system and perform other computer functions. They can operate
the machines in the packagiﬁg area. |
1, Jaime Sedano
a. Transfer / Recommendation to transfer

The Petitioner presented Carlos Hernandez (“Hernandez"), a receiving-department

employee, as a witness at the hearing. According to Hemandez, Sedano transferred him from the

packaging department to receiving department about three months ago. In this regard,
Hernandez testified that Sedano told him to “go and help at Ireceiving” and left him there,
Hernandez admitted that he does not know whether Sedano received instructions frorﬁ someone
else to transfer him, Hernandez testified that Sedano simply told him to “go help” in receiving.
At the hearing, the Petitioner also presented employee Carlos Alban (“Alban”), who
testified that Sedano told him that Sedano was going to recommend him for his cutrent position

as purchaser in the receiving department. The record is not clear as to when this conversation

took place.® According to Alban, Sedano was the purchaser before Sedano was promoted to be a

Jead, Alban testified that Sedano trained Alban for two weeks for the purchaser job sometime
before the official announcement was made that Sedana was going to become the packaging
lead. Alban further testified that Sedano told him, “You know what, I will put my word, you
know, for you to be the purchaser.”

At the hearing, Alban also stated that he submitted an application for this job, and that

he was interviewed by Plant Manager Jesus Valadez, Project Engineer Linsay Farrell, and

Alban has worked as a purchaser for about 7 months. Presumably, the conversation happened around that time,
Prior to becoming a purchaser, Alban worked in another area ai the facility.
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Sedano, On cross-examination, Alban admitted that he does not know what weight was given to
Sedano’s recommendation in the decision to move him to his current position.”

b. Assignment of overtime

Employee Isracl Ramirez testiﬁed that Sedano has sometimes told him that he has to
come in on Saturday to work overtime, but that most of the time the Employer asks for
volunteers to work overtime. On rebuttal, Puig testified that the overtime schedule is made by
Kelli Stiver, the production scheduler. If production is rurmming behind, Stiver consults with Puig
to determine whether overtime is necessary to caich up, The Employer iries to give employees
advance notice of overtime. However, when enough notice cannot be provided, the Employer
will solicit volunteers. According tclg Puig, Sedano’s only role in this process is to write down the
names of those wha volunteer, and submit them to her for approval of payroll.

¢ Agsignment of work

The only evidence of Sedano’s involvement in the assignment of work was adduced by
certain questions asked by the hearing officer during Puig"s testimony. Puig testified that
packaging leads have assigned other workers to do certain specific task such as to go dump
reprocessed oil. | _
2. Rafael Rodriguez
As naoted above, Puig testified that packaging leads (Sedano ami Rodriguez) may assign
employees to go dump reprocessed oil. There is no ather evidence in the record specificaliy | . |

pertaining to Rodriguez’s duties as a lead.

? Puig, who was not working at the facility during the time that Alban was hived as the purchaser, testified that she
does not know who approved his transter, ’




C. Shipping Lead Raymond Ramirez'

The shipping department has one lead, Raymond Ramirez (“Ramirez”). All employees in
that department work the first shift. There are a few hours during the shift when Puig is not
onsite, and shipping lead Ramirez monitors the operation of the department. The record contains
limited evidence detailing what Ramirez does to monitor the department. This evidence
primarily comes from Puig’s testimony, For example, on cross-examination, Puig testified that if
a fight breaks out among shipping employees when she is away, the shipping lead will call her.
She will then decide whether anyone should be sent home.

During examination by the hearing officer, Puig testified that Ramirez has assigned
others to do inventory checks. Thventory is routinely cheeked once the end of each month for
accounting purposes, but Ramirez can assign someone to do an inventory check at other times if
needed. Puig further testified that Ramirez can also assign employces to move product from one
area of the warehouse to another. According to Puig, Ramirez spends much of his’time on what
the Employer cails “Idoc failures,” which means comecting computer-system comuumnication
failures. There is no other cvidence in the record describing Ramirez’s duties.

. Other Evidence Related to the Supervisory Status of Leads. .

Employée Alban testified that he was initially hired to work at the Employer’s facility as
lead-temporary worker through a staffing agency two years ago. Alban testified that when he
was a lead, he fired a worker “on the spot.” The record does not indicate precisely when this
happened. The worker timt he fired was a temporary employee who got into a fight with another

temporary worker. No further details of this incident were provided at the hearing.

1* Raymond Ramirez did ot testify at the hearing,




Alban also testified that when he woiked as a lead, he was not referred to as a
“Supervisor Oﬁe.” He claims that he first heard this phrase from- a manager named Mike
Mattingly'* about two weeks prior to the hearing in this case. According to Afban, he and
Mattingly were discussing the Union when Mattingly mentioned that the leads were considered
level-one supervisors. No other employee testified that leads are known as “level-one

supervisors,” and no employees testified that they view their leads as supervisors.

ANALYSIS

A, Section 2(11) Supervisor Legal frame Work

The Petitioner asserts that the packaging and shipping leads are statutory supervisors as
defined by Section 2(11) of the Act. The party asserting that individuals are supervisbrs under
the Act bears the burden of proving their supervisory status. Kentucky River Community Care,
Ine., 532 U.8. 706 (2001); Dean & Deluca New York, Inc., 338 NLRB 1046, 1047 (2003).
Section 2(11) of the Act provides:

The term “supervisor” means any individual having authority, in the interest of the

employet, to hire, transfer, suspend, lay off, recall, promote, discharge, assign,

reward, or discipline other employees, or responsibly to direct them, or to adjust

their grievances, or effectively to recommend such action, if in connection with the

foregoing the excreise of such authority is not a merely routine or clerical nature, but

requires the use of independent judgment.

Under Board and Supreme Court precedent, in order to be a statutory supervisor, an
individual must have the authority to effectuate or effectively recommend at least one of the
supervisory indicia enumerated in Section 2(11) of the Act, using independent judgment in the

interest of the employet. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006} (citing NLRB v.

Kentucky River Commumnity Care, 532.U.8. 706 (2001)).

! The record is not clear as to who is Mike Mattingly. He was described by Alban as the plant manager’s boss,
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Supervisory status must be established by a preponderance of the evidence. Oakwoad‘
Healthcare, Inc,, supra at 694. Laék of evidence is construed against the party asserting
supervisory status, Dean & Deluca New York, Inc., 338 NLRIB 1046, 1048 (2003), “[W]henever
the evidence is in conflict or otherwise inconclusive on paﬂiculér indicia or supervisory
authdrity, [the Board] will find that supervisory status has not been established, at least on the

7 hasis of those indicia.” Phelps Community Medical Center, 295 NLRB 486, 490 (1989). Mere
inferences or conclusionary statements, without detailed, specific evidence of independent
judgment, are insufficient to establish supervisory authority. Golden Crest Healthcare Center,
348 NLRB 727, 731 (2006); dvante at Wilson, Inc., 348 NLRB 1056, 1057 (2006). Further, job
descriptions and job titles are only paper authotity and are not given any controlling weight by
the Board. Avante at Wilson, Inc., id.; Training School at Vineland, 332 NLRB 1412, 1416

(2000).

In the instant case, the Petitioner has failed to meet its burden in establishing the
supervisory status of the packaging and shipping leads. None of the packaging and shipping
leads were presented at the héaring'to testify with respect to their day-to-day duties. Only tlree
employee witnesses testified regarding the duties of the leads to whom they allegedly repott, but
their testimony lacked detail. The record in general is devoid of detailed evidence as to the
responsibilities and duties of the leads. Instead the Petitioner relied largely on gencral

- conclusionary statements made by the employee witnesses, and iimited testimonial evidence
adduced by the Petitioner during Puig’s crossfexal_ninaﬁon. -

The Petitioner claims that the leads are referred to by the Employer as iefel-one
supervisors.-Bu’t, the only evidence presented to supﬁort this claim was Alban’s testimony that

Manager Mike Mattingly made a comment to that effect. This evidence is insufficient to prove




this allegation. Although the Petitioner presented four employee witnesses, none of them testified
that the leads are known as level-one supervisors or that they view their leads as supervisors.

Maoreover, as the Petitioner correctly noted in its brief, supervisory status is determined by an

individual’s duties, not by his job title or classification, As discussed below, the record evidenqe
regardihg the leads’ duties failed to establish that the leads are supervisors,
B. Packaging Lead Jaime Sedano
The Petitioner contends that the packaging leads are supervisors because they can assign
employees to perfomi specific duties, assign employees to specific departments, and assign
overtitne.
However, the only evidence presented regarding the packaging leads’ involvement in the
assignment of work was through Puig’s testimony when she stated that packaging leads can ask
employees to go “dump reprocessed oil.” No specific examples or direct evidence of work
assignments by the packaging leads were presented, Without other evidence, the act of simply
asking employees to dump oil does not rise to the level of h}dépcndcnt judgment necessary to
establish that the leads exercise the requisite statutory authority to assign or direct. Accordingly,
the record evidence is insufficient to establish these indicia, | i
As to the alleged assignment of employees to specific departments, employee Hernandez !
testified fhat Sedano transferred him from the packaging department to the receiving department. i
But, the only other detail pravided about Sedano’s involverent in this transfer was that Sedano
told Hernandez to “go help out in receiving.” Hernandez admitted that he did not know whether
Sedano was following instructions from someone above him. The record evidence does not

establish who made the decision to transfer Hernandez, nor does it fully describe the extent of
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Sedﬁno’s role in the transfer. Accordingly, this evidence isrinsufﬁcient to show that Sedaﬁo .and
the other leads have authority to transfer or reassign workers to different departments.
The Petitioner also ciaims that leads can effectively make hiring recommendations, In
this regard, employee Alban testified that before it was officially anhounced that Sedano was
going to become a lead, Sedano trained Alban for the position of purchaser, a position held by
Sedano before he became a lead, Alban testified that Sedano told him, “I ﬁll put my word, you
know, for you to be the purchaser.” Tt is not clear on the record whether Sedano made this
statement before ot after he became a lead, Alban admitted that he submitted an application for
the purchaser position, and that he was interviewed by the plant manager along with a project
engineer and Sedano, However, the record lacks any details regarding the alleged interview or
the extent of Sedano’s participation in it. Accordingly, without context and explanation, I cannot
find that Scdano cffectively made a hiring recommendation. 12
Likewise, there is insufficient evidence to conclude that leads have authority to assign
overtime., The only evidence presented in support of this claim is employee Israel Ramirez’s
testimony that Sedano has sometimes told him that he has to come in on Saturdays, but that now
the Employer seeks volunteers most of the time. The Petitioner did not present any forther détails
regarding the assignment of overtime, On rei;uﬁal, Puig testified that the lead’s role in
scheduling overtime is to solicit and write down the names of employees who volunteer for

overtime. Thus, the record evidence failed to establish that leads assign overtime. Where there is

2 %or can  conclude that the leads have authority 1o dischargs employees as contended by the Petitioner. Although
employee Afhan testified that he fired a temporary employse when he was a Jead sometime around ene or two years

ago, Alban provided very limited details of this event. Even if Alban exercised independent authority to discharge

an employee, that would be insufficient to establish that the current leads at issue in this case (Sedano, Rodrignez,
and Ramirez) have the authority to discharge.
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inconclugive evidence, the party asserting supervisory status has fafled to meet its burden. Dean

& Deluca New York, Inc., 338 NLRB at 1048,

The Petitioner did not present other evidence of Sedano’s supervisor authority. Therefore

I find that Petitioner failed to meet its burden to prove that Sedano is a supervisor as defined in ! '
Section 2(11) of the Act.

C. Packaging Lead Rafael Rodriguez

The only record evidence regarding the duties of packaging lead Rodriguez was

testimony by Puig stating that packaging employees (Sedane and Rodriguez) can assign ;
employees to go “dump reprocessed oil.” For the reasons discussed above, this evidence is
insufficient to establish that the packaging leads are statutory supervisors. Therefore, I find that
the Petitioner failed to meet its burden to prove that Rodriguez ié a supervisor as defined in
Section 2(11) of the Act.
D. Shipping Lead Raymond Ramirez

The Petitioner suggests that leads are supervisors because they ﬁoﬂtor the operations of
their department and are accountable for their performance when Puig is away from the plant.
Puig admitted that she is away from the facility during a portion of the shipping department’s
shift, and acknowledged that the shipping lead (Ramivez) monitors the department during this
time. However, no evidence was produced by the Petitioner to explain what Ramirez does to
“monitor” the department,

The only other evidence that was presented regarding Ramirez’s duties was Puig’s
. testimony that Ramirez can assign emplojrees to do inventory checks or to move product from
one part of the warehouse to another. This limited evidence suggests that these assignments are

merely routine and ministerial. Thus, the evidence is insufficient to show that Ramirez exercised

12




any sapervisory authority. Therefore, [ find that the Petitioner failed to meet its burden to prove

that shipping lead Ramirez is a Section 2(11) supervisor as defined in the Act.

CONCLUSION

Based on the entire record in this matter and in aceordance with the discussion above, T
find and conclude that:

1. The hearing officers’ rulings are free frém prejudicial error and are hereby

affirmed, |

2. The Employer is engaged in commerce within the meaning of the Act and it will

effectuate the purposes of the Act to assert jurisdiction hergin.

3. The Petitioner is a labot organization within the meaning of Section 2(5) of the

Act.

4. The Petitioner did not meet its burden of establishing that the packaging and

shipping leads are supervisors as defined in Section 2(1‘1) of the Act, Therefore, the

petitioned-for uhit is inappropriate because it excludes the packaging and shipping leads.

5. Since the Petitioner does not wish to proceed to an election in any alternate wnit if

the petitioned-for unit was deemed to be inappropriate, I hereby dismiss the Petition.

13-




ORDER
IT IS HEREBY ORDERED ihat the Petition in this matier, be, and it hereby is,

dismissed.

RIGHT TO REQUEST REVIEW
Under the pmvisidns of Section 102.67 of the Board’s Rules and Regulations, a request
for review of this Decision may be filed with the National Labor Relations Board, addressed to
the Executive Secretary, 1099 14" Street, N.W., Washington, DC 20570-0001. This request
must be received by the Board in Washington by September 25, 2014, The request may be filed
electronically through E-Gov on the Agency’s website, www.nirb. gov,13 but may not be filed by
facsimile. - | t

DATED at Los Angeles, California, this 11th day of September, 2014.

Olpvia Garcia
Regional Director, Region 21
National Labor Relations Board

¥ To file the request for review electronically go to wyrw.nlrh,.gov, select File Case Daocuments, enter the NLRB |
Case Number, and follow the detailed instructions. Guidance for E-filing is contained in the attachment supplied '
with the Regional Office’s initial correspondence on this matter and is also located under “E-Gov” on the Agency’s

website, www.alth.gov.
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leads and tﬁat Steve Lim are supervisors under the Act and -
maintains that they are employees under the Act.

Can the parties briefly restate their positions regarding
the outstanding issues for the reccord? And whoever wants Lo go
first.

MR. CANTORE: I will repeat the pogition that —-

HEARING OFFICER MEZA: Okay.

MR . CANTORE; ~— the leads are supervisors, that the
packaging, shipping and receiving is an appropriate unit. 2And
we also do not helieve tﬁat one additional employee, Kimberly
Cruz, is in the packaging unit even though she’s listed here.
She works in engineering, works on the other side of the tracks
and I don't know why she's in packaging.

HEARING OFFICER MEZA: Okay. Wait. So are you raising a
whéle ﬁew igsue at this time? |

MR. CANTORE: I am saying we're going to challenge her when
she wvotes. |

HEARING-OFFICER MEZA: COkay.

MR. CANTORE: Nothing more than that.

HEARTNG QOFFICER MEZA: Okay. That's all you're saying?

MR. CANTORE: Yes.

HEARING OFFICER MEZA: Okay. All right. Okay. Anything

else? Okay. Mr. Topolski?

MR. TOPOLSKI: Cur —— our position hasn't changed since tThe
beginning of the hearing. I believe that the Union -- that the
AVTranz
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HEARING OFFICER MEZA: Off the record then?
' MR. CANTORE: -- we want to go forward in another unit, and

now he's having second thoughts. Sé why don't we -- |

HEARING OFFICER MEZA: Do we need to go off'the record?

MR. CANTORE: We need to go off the record --

HEARING OFFICER ME#A: Okay.

MR. CANTORE: -~ for a minute.

HEARING OFFICER MEZA: Off the recérd.

MR. CANTORE: That's fine.
{Off the record at 3:46 p.m.)

HEARTNG OFFICER MEZA: Okay. On the record.

Okay. So, Mr. Cantore, you were just discussing off the
record whether you wanted to change your —-

MR. CBNTORE: . T would not.

HEARING OFFICER MEZA: -- position on accepfing an
alternate unit. Okay. So, no?

MR. CANTORE: No.

HELARING OFFICER MEYA: Your answer's still the same? Okay.
A1l right. Let's see here. Okay. 8o I think the last
question was whether there's anything further the parties
desire to present.

MR. CANTORE: And the answer's no.

MR. TOPOLSKI: The answer's no.

HEARING OFFICER MEZA: Okay. So both parties stated no.

And do the parties wish to waive the filing of briefs?

AVTranz
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MR. CANTORE: No.

MR. TOPOLSKI: No.

HEARING OFFICER MEZA: Okay. Andlthe briefs will be due. —--
briefs will be due on August 19th, 2014. And that's seven days
from today, correct? All right.

Okay. Mr. Topolski, have all éxhibits béen offered?

MR. TCPOLSKI: Yes.

HEARING OFFICER MEZA: Okay. And, Mr, Cantore, have all
exhibits —--

MR. TOPOLSKI: Let's check the record.

HEARING QFFICER MEZA:; ~—- been offered?

MR. TOPOLSKI: Exhibits 1 and 2 is all I have. I believe
they've been offered and introduced, correct? Were they?

HEARING OFFICER MEZA: Yes. Okay.

MR. CANTCRE: And all of mine, twe exhibits?

HEARING OFFICER MEZA: Okay. So both Employer's Exhibit 1
and 2 have been received and Petitioner's Exhibit 1 and Z hawve
been received intoc the record. Okay. So if there is nothing
further, the hearing will be closed.

MR. TOPOLSKI: Yeah.

MR, CANTORE: Yeah.

HEARING OFFICER MRZA: Hearing no response, the hearing is
now closed.

(Whereupon, the hearing in the above-entitled matter was closed

at 3:54 p.m.)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21
In the Matter of:
CARGILL, INC,,
Employer,
and Case No. 21-RC-136849

UNITED FOOD & COMMERCIAL
WORKERS UNION LOCAL NO. 324,

Petitioner,

EMPLOYER’S MOTION TO STRIKE PETITIONER’S POST-HEARING BRIEF,
ORIN THE ALTERNATIVE, TO STRIKE THE PETITION IN ITS ENTIRETY

Employer Cargill, Inc. (“Cargill”), through undersigned counsel, respectfully
moves for an Order striking the Petitioner’s Post-Hearing Brief .or, in the alternative,
striking the portions of the Post-Hearing Brief that attempt to improperly argue the
supervisory status of lead employees where such arguments were expressly prohibited by
the Petitioner’s refusal to state a clear position on the record, or alternatively for an Order
dismissing the Petition with Prejudice. The grounds for this Motion are as follows;

1. At the hearing on this matter, the Petitioner appeared to refuse to take a
position on the issue of whether lead employees are supervisors under Section 2(11) of
the National Labor Relations Act (the “Act”). Hearing Officer Ms. Sylvia Meza
specifically asked the Petitioner for its position on the supervisory status of lead

employees and the Petitioner failed to state a clear position. (Tr. 13).!

! References to the transcript herein (Tr. ) refer to the transcript of the representational hearing held on
October 2, 2014.




2. The Hearing Officer appropriately warned the Petitioner that a failure to
state a position on a particular issue precludes the party from presenting evidence on the
issue. (Tr. 10-11).

3. Notwithstanding the Hearing Officer’s warning, the Petitioner continued
to take conflicting positions on the record. See Tr. 10-13 and 20-21. The Petitioner
refused to concede that the lead employees were not supervisors as found by the Regional
Director in direct contravention of the Decision and Order in Case No. 21-RC-133636.
Instead, the Petitioner stated that the leads were supervisors or that the issue needed to be
decided. Id.

4, The Hearing Officer’s warning that the Petitioner’s failure to state a clear
position on the record precludes the introduction of evidence on the issue is in accordance
with well-established National Labor Relations Board (the “Board”) principles. As the
Board noted in Bennett Industries, 313 NLRB 1363, 1363 (19%4):

The Board’s duty to ensure due process for the parties in
the conduct of the Board proceedings requires that the
Board provide parties with the opportunity to present
evidence and advance arguments concerning relevant
issues. However, the Board also has an affirmative duty to
protect the integrity of the Board’s processes against
unwarranted burdening of the record and unnecessary
delay. Thus, while the hearing is to ensure that the record
contains as full a statement of the pertinent facts as may be
necessary for determination of the case (NLRB Statement
of Procedure Sec. 101,20(c)), hearings are intended to
afford parties “full opportunity to present their respective
positions and to produce the significant facts in support of
their contentions.” A party’s refusal to take a position at a
hearing while attempting to introduce evidence may in
some circumstances signify a lack of good faith.

(Emphasis added).




5. To the extent the Petitioner continues to assert that the leads at issue
either should or should not be in the unit depending upon a independent review of that
issue by the Regional Director in this case, then this failure to take a position on the issue
precludes the Petitioner from making any arguments addressing the supervisory status of
the leads. Therefore, the Petitioner’s Brief should be struck for this reéson alone, or those
portions addressing the issue of whether leads are supervisors should be struck.

6. To the extent the Petitioner says it does take a position on the supervisory
status of the leads and that the leads at issue are statutory supervisors (see e.g. Tr. 13),
then Petitioner concedes beyond any debate that it seeks exactly the same unit the
Regional Director found inappropriate in Case No. 21-RC-133636. For all the rcasons
afready brought to the attention of the Region and incorporated herein by reference, the
Petitioner cannot be permitted to simply ignore the proceedings of Case No. 21-RC-
133636 and re-litigate issues it could have and should brought in Case No. 21-RC-
133636. Thus, and alternatively, the Petition should be dismissed immediately with
prejudice so as to preclude Petitioner from seeking the same or a similar unit as that
sought in Case No. 21-RC-133636 for a period of six months from the date of the order
dismissing the Petition.

WHEREFORE, for all the reasons stated above, and for all of those reasons
previously brought to the attention of the Region, the Petitioner’s Brief should be struck

or the Petition should be dismissed immediately and with prejudice.




Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, LLC

DATED: October 13, 2014 By: __ /s/
Douglas M. Topolski, Esquire
1909 K Street, Suite 1000
Washington, DC 20006
202.263.0242 (phone)
202.887.0866 (fax)

Ruth L. Goodboe, Esquire

34977 Woodward Avenue, Suite 300
Birmingham, Michigan 48009
248.723.6143 (phone)

248.593.2603 (fax)

Attorneys for Cargill, Inc.



1 do hereby certify that a true and correct copy of the within Employer’s Motion
to Strike Petitioner’s Post-Hearing Brief, or in the Alternative, to Strike the Petition in Its
Entirety has been served by electronically filing same this 13th day of October, 2104 on:

Olivia Garcia, Regional Director
National Labor Relations Board, Region 21
888 S. Figueroa Street, Floor 9
Los Angeles, CA 90027-5449

CERTIFICATE OF SERVICE , ,

Also, I do hereby certify that a true and correct copy of the within Employer’s
Motion to Strike Petitioner’s Post-Hearing Brief, or in the Alternative, to Strike the
Petition in Its Entirety has been served on the following individuals by email this |3th
day of October, 2014: Sylvia Meza at sylvia.meza@nlirb.gov; Robert A. Cantore, Esq. at
rac@gslaw.org; and Travis S. West, Esq. at twest@gslaw.org.

By: __/fs/
Counsel for Cargill, Inc.







N UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Cargill, Inc.

Case No.: 21-RC-136849
and

United Food & Conrmercial Workers
International Union, Local No. 324

REQUEST FOR SPECIAL PERMISSION TO APPEAL RULING OF
THE REGIONAL DIRECTOR DENYING EMPLOYER’S.
MOTION TO DISMISS THE PETITION WITH PREJUDICE
Employer Cargill, Inc. (“Cargill), through undersigned counsel, requests special
permission to appeal the ruling of the Regional Director denying Cargill’s Motion to Distniss the
Petition with Prejudice. The basis for Cargill’s requiest for special permission to appeal is set
forth below as follows:
| 1. This case involves a representation petition filed by fhe United Food &
Commercial Workers International Union, Local No. 324 (“the Union™), seeking to represent a
portion of the production and maintenance employees employed by Cargill at its Fullerton, _
California facility.
2. The Union previously filed a petition on July 28, 2014 in Case No. 21-RC-

133636 seeking to represent an identical unit of Cargill’s employees.




3. On August 12, 2014, the parties both fully participated in a representation
hearing in Case No. 21-RC-133636.

4, On September 11, 2014, the Regional Director issued her Decision and Order
finding the unit souglit by the Union inappropriate. Based on the Union’s statements at the
hearing that it did not wish to proceed to election on any unit other than the one it sought, the
Regional Director dismissed the petition in Case No. 21-RC-133636.

5. The deadline for filing a Request for Review of this Decision and Order was
September 25, 2014. The Union chose not to file such a request.

6. Instead, on September 16, 2014, the Union filed the petition in this matter
seeking to represent a unit of employees at Cargill’s Fullerton facility identical to the unit the
Regional Director determined was inappropriate in Case No. 21-RC-133636.

7. By denying Cargill’s Motion to Dismiss the Petition with Prejudice, the Regional
Director ignored the Board’s well-established prohibition against litigating issues in an untimely
or piecemeal fashion. The Regional Director is, in effect, allowing the Union to seek a re-
opening, a reconsideration and/or review of the record in Case 21-RC-133636 by permitting the
Union to intentionally circumvent the Board's established procedures for requesting such review

set out in its Rules and Regulations. Thé Regional Director is also allowing the Union to avoid

the six-month filing bar created by the prejudice period that shounld be applicable {o the dismissal _

of the petition in Case No. 21-RC-133636. Since the Union, as late as.last evening, has refused
and confinues to refuse to accept the Regional Director’s finding that lead employees must be

included in any appropriate unit at the Fullefton facility, it by definition admuts that the petition



seeks an inappropriate unit. Thus, the petition in this matter should be dismissed prior to any
election agreement or hearing. Further, the Union should be barred from filing & new petition
seeking any unit at the Fullerton facility for a period of six months from the filing of this
petition.  An immediate appeal 1s required because the Board has a profound interest in
protecting its procedures and the rights of parties who appear before it to rely u?o‘n them. l
Waiting will compromise this interest irreparably by presenting the Board with a fait accompli.
WHEREFORE, Cargill resﬁcctfuﬁy tequests that the Regional Director and the Board
grant it special permission to appeal the denial of its Motion to dismiss with prejudice, cancel the
hearing scheduled for tomorrow and hold this matter in abeyance until such time as the Board
shall decide whether this petition should be dismissed and, if so, whether it should be dismissed
with prejudice.
Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

By: __/s/
Douglas M. Topolski, Esq.
Ogletree, Deakins, Nash, Smoak & Stewart,
P.C.
1909 K., Street, N.W., Suite 1000
Washington, DC 20006
(202) 263-0242

Ruth L. Goodboe, Esq.

Sarah M. Rain, Esq,

QOgletree, Deakins, Nash, Smoak & Stewart,
P.C.

34977 Woodward Avenue, Suite 300
Birmingham, MI 48009



(248) 593-6400

Attorneys for Cargill, Inc.

Dated: September 30,2014

1807988381



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Cargill, Inc.

Case No.: 21-R{C-136849
and

United Feod & Commercial Workers
Enternational Union, Local No. 324

APPEAL OF RULING OF THE REGIONAL DIRECTOR BENYING
EMPLOYER’S MOTION TO DISMISS THE PETITION WITH PREJUDICE

Pursnant to Rule 102.65(c) of the Board’s Rules and Regulations, Cargill, Ine. (*Cargill”
or “Employer™), through its undersigned counsel, ;especfﬁﬂly appeals the ruling of the Regional
Director to the National Labor Relations Board (“the Board™), in the above-referenced matter.
The grounds for such an appeal are set forth below.

L BACKGROUND

This case involves a representation petition filed by the United Food & Commercial
Workers Interhational Union, Local No. 324 (“the Union™) on Septembet 16, 2014. It seeks a
unit of only all full time and regular part time employees in the packaging, shipping, and
receiving departments (“Second Petition™). It excludes “all others” and supervisors. The Union
contends that Jead employees are supervisors.

The Union previously filed a petition in Case No. 21-RC-133636 seeking an identical
unit ori July 28, 2014 (“First Petition™).. Exhibit 1. A representation hearing on this First Petition

was held on August 12, 2014, After changing its position on the unit sought numerous times, the



Union stated that it would only proceed on the First Petition in a unit of all full time and regular
part time packaging, shipping, and receiving employees. It stated that the leads were excluded
supervisors. Exhibit 2 at 270.

The Regional Director then .issued her Decision and Order on the First Petition on
September 11, 2014, Exhibit 3. In her Decision and Order (“the D&O™), the Regional Director
found the unit sought by the Union inappropriate because the unit did not include packaging and
shipping leads. Bxhibit 3 at 12-13. The Regional Director correctly coneluded on the record
made on August 12, 2014 that the Union failed to meet its burden of showing that the lead
employees in the packaging and shipping departments were supervisors under Section 2(11)-of
the National Labor Relations Act (“the Act™), As the Union repeatedly stated it did not wish to
proceed. on any unit other than the ene for which it petitioned, the Regional Director dismissed
the First Petition. Id

In an attempt to avoid the findings of the D&O, and to relitigate the appropriateness of
the unit, the Union filed this Second Petition before the period for requesting review of the D&O
expired. It does so instead of secking review of the D&O. Indeed, the Union seeks to ignore the
Regional Director’s Deeision and Order. altogether to the extent it still contends leads arc
supervisors, Cargill filed a Motion to Dismiss Petition with Prejudice (*Motion to Dismiss”) in
response to the Second Petition. Exhibit 4. The Regional Director denied this motion on
September 29, 2014, Exhibit 5.

Cargill now appeals the Regiénzﬂ Ditector’s Order Denying Employer’s Motion to
Dismiss Petition ‘with Prejudice. The Union’s Second Petition seeks ‘the same unit that the
Régional Diretor found inappropriate. The petition should be dismissed for this reason alone.

Further, a six morth prejudice period should have attached to the dismissal of the First Petition

3%




in Case No. 21-RC-133636 because the Union proceeded through the close of a hearing to a
decision and order. Given that the Union chose to forgo filing a request for review, the dismissal
has the identical effect of a withdrawal after the close of a hearing, which requires a prejudice
period of six months. The Board should not tolerats abuse of its processes by allowing a
petitioner to obtain through outright dismissal without a request for review what it cannot get
through a voluntary withdrawal. For these and aﬂ the reasons discusséd below, the Employers
Motion to Dismiss the Petition With Prejudice should be granted.
1. ARGUMENT

A, The Regional Director Erred in Finding that the Union Can Petition for a Unit

Determined Inap_pro'priate in the Regional Director’s Deeision and Order, a Final

Ordes from Which the Union Did Not Seek Review.

The Regional Director stated that “dismissal of the instant petition is not warranted
simply because it was determined in Case 21-RC-133636 that the petitioned-for unit was
nappropriate or because, pursuant to the Board’s Rules and Regulations, the Regional Drector’s
decision is final.” Exhibit 5-at 2. This is a misstatement of the Employer’s position.

In its Motion to Dismiss, Cargill did not assert that the Second Petition should be
dismissed solely because the wnit was inappropriate, although this is grounds by itself to dismss
the petition. Instead, and additionally, Cargill clearly and correctly demonstrated that the Union
should not be permitted fo perition for a unit that was expressly found to be inappropriate after it
had a chance to fully litigate and appeal all relevant issues and change ifs postions on the record
in Hght of the evidence submitted by the parties. See Exhibit 4. The Employer is not seeking a
determination on the appropriateniess of the unit at this time. To the contrary, that issuc was

already decided in Case No. 21-RC-133636 after full hearing. The Employer merely asked the




Regional Director to uphold the determination already made on the exact same issue raised by
the petition in this matter.

The Union was given every opportunity at the hearing held on August 12, 2014 in Case
No. 21-RC-133636 to present and change is positions conécrning unit determinations. Indeed, it
was given a recess expressly for the purpose of reconsidering whether it would proceed in any
unit other than one it defined on the record. Exhibit 2 at 271-72. The Union, after full
opportunity to consider its position and the ramifications thereof, stated clearly and
unequivocally that it did not wish to proceed in any unit other that the one for which it
pelitioned, a unit that expressly excluded lead employees. Id at 270-71. This was a. unit of
packaging, shipping, and receivinig ¢mployees with lead employees excluded. fd  Upon the
Regional Director’s determination that this unit was inappropriate, the First Petition was properly
dismissed.

The Board’s Rules and Regulations make clear that the unit determinations made by the
Regional Director after consideration of .a hearing record and in the absence of a request for
review are “final.” 29 CFR § 102.67(b). The only way to challenge these determinations is to
file a Request for Review with the Board. Jd Even then, the grounds for review are very
narrow, 29 CFR § 102.67(c). The Union chose to either ignore or waive the well-established
procedures for secking review of the Regional Director’s vmnit decision. Instead, the Union seeks
to circumvent them by filing a new petition seeking the same unit the Regional Director stated
unambiguously was “inappropriate.” Exhibit 3 at 12-13.

The Board’s Rules and Regulations do not permit a petitioner to change a position taken
at the hearing solely because the party does not like the outcome that its position produced. They

certainly do not permit allowing a petitioner to ignore the procedures requirmg a request for




review altogether by filing a new petition seeking to re-litigate the same issues in the same unit
at the same facility while the first petition is still pending or after a final order defining the unit
has been issued. Thus, by denying Cargill’s Motion to Dismiss, the Regional Director is
permitting the Union to circumvent the well-established procedures for seeking review of
Regional Director’s decision made in an R case proceeding and the well-established six-month
prejudice penalty. for allowing a petiton to be withdrawn (or in this case dismissed without
feview) after the close of a hearing.

B. The Regional Divector Erred in Holding that the Second Petition Does Not
Constitute a Request to Reopen or Rehear the First Petition..

In denying the Motion to Dismiss, the Régional Director erroneously held that the Second
Petition “does not constitute a request to re-hear or re-open the record in Case 21-RC-133636, or
reqquest for reconsideration of the Decision and Order in that éase. ..." Exhibit 5 at 2. This
statement' is incorrect because that is exactly what the Union has done by filing the Second
Petition.

The Union had the opportunity to change its position at the hearing and agree to proceed
in a unit o.the-r than the narrow one it sought at the hearing. Indeed, it was given a recess at the
hearing expressly to reconsider its position on the unit, Exhibit 3 at 272-73. Nevertheless, the

Union consciously chose o proceed 6 seek only a piece-of an everall integrated produetion and

maintenance unit and. then only without lead employees. The Union also chose not to seek

review of the D&O, Filing this Second Petition seeking the same unit as the First Petition is
identical to seeking a reopening of the record in Case No. 21-RC-133636, reconsideration of the
that matter, or a review of the D&O in that matter without following the requirernents of the

Board’s Rules and Regulations.




A request to re-open the tecord after the close of the hearing, or a motion for
reconsideration or for a rehearing for that matter, requires “extracrdinary circumstances.” 29
CFR § 102.65 (e)(1). Specifically excluded from such grounds is raising any issue that could
have been raised but was not raised under any other section of the Rules. Jd. Indeed, a request
to re-open the record or for a rehearing requires specification of the error alleged, the prejudice

to the movant caused by this efror, what new evidence is to be produced, why it ‘was not

available at the hearing, and how it would change the result. Jd A motion for reconsideration.

requires the identification of a material error with parficulari'ty and page number of the record.
Of course, these requests must be made in the proceeding where the record was created, i.¢. Case
No. 21-RC-133636. Id

Realizing that it had and has no “extraordinary circumstances” on which to rely in Case
No. 21-RC-133636 that would justity re-opening the record, conducting a rehearing, or pursuing
ré-consideration of the determinations in that case, the Union instead seeks to relitigate the issues
already determined by the Regional Director because it was vnsatisfied with the outcome. In
obvious disregard for the Board's Rules and Regulations, the Union failed to avail itself of the
available means to request review of the D&O. This disregard is inconsistent with the Board’s
well-established view that parties should not be allowed to litigate issues in an untimely or

piecemeal fashion. E.g 29 CFR § 102.65(¢)(1){no motion for reconsideration, rehearing or to

re-open the record shall be considered by the Regional Director with respect to any matter that '

could have but was not raised pursuant any section of the Board’s Rules); and ¢f Jefferson

Chemical Co., Iric., 234 NLRB. 992 (1972)(Board will riot condone piecemeal litigation of ULP

elaims); Peyton Packing Co., Inc., 129 NLRB 1358 (1961)(same). The Usion’s Second Petition




violates both of these principles and the Regional Director’s denial of the Employer’s Motion
allows the Union to perpetuate these violations.

The Union had every opportunity to change s position as to what unit or units it would
accept before and during the hearing in Case No. 21-RC-133636. The Repional Director issued
the D&O based upon the evidence in the record and the Union’s stated position that would not
proceed to an election in any unit that included lead employees. The Union had procedures
availablé to it to challenge the Regional Difector’s determinations based upon the record and the
positions asserfed by the Union. Whether the instant petition is considered an effort to re-litigate
the same issues already decided in Case No. 21-RC-133636, or a piecemeal effoit to offer a new
position in a new proceeding as to the same unit at the same facility that was addressed or could
have been addressed in Case No, 21-RC-1336306, the Second Petition is inappropriate and should
be dismissed.

The Regional Director’s denial of the Motion to Dismiss, then, ignores two cruical and
dispositive points requiring that the Motion to Dismiss be granted; the petitions seek identical
units that the Regional Director fourid are ot apprapriate; or if they do not seek identical units,
then the Second Petition is nothing more than a change in position on the unit that the Union
could have and should have made prior to the close of the hearing in Case No. 21-RC-133636 to
avoid the six-month prejudice penalty associated with filing another petition as to the same or a
similar unit. In either case, the Second Petition should be dismissed with prejudice.

C The Regional Director’s Determination that Prejudice Should Nof Apply to the
Second Petition Ignores the Purpose of the Board’s Rules.

As set forth above, the Board does not favor duplicative and/or piecemeal litigation.

Thus, the Board should not permit the relitigation of issues previously decided where the Union




fatled or refused to uiilize the avenues for requesting review of unif decisions in representation
matters. These principles requires.dismissal of the Second Petition with prejudice.

In denying the Motion to Dimiss, the Regio.‘nal Director stated that Board’s Casehandling
Man_ual, Part Two, Represeniation Proceedings (“CHM?) § 11118 applies to prejudice only with
respect to withdrawn petitions. This ignhores the purpose of the rule. While § 11118 falls under
the heading “Withdrawals,” it also provides that “[t]he purpose of levying prejudice is to
conserve the Agency’s resources by discouraging repetitive and duplicative filings.” CHM §
11118.

There is no practical or functional difference between seeking a withdrawal after the
close of a hearing, which incidentally requires the approval of 4 Regional Director, and allowing
the petition to be dismissed upon order of the Regional Director after considering the record of a
hearing and without requesting review of adverse rufings. In both vases, ‘the petitioner
voluntarily seeks to end processing of a petition at the direction of a Regional Director afier a
hearing has been conecluded.

If the Union had sought withdrawal of the petition in Case No. 21-RC-133636, it is clear
that a prejudice period of six months against filing a new petition in the same or a similar unit
would have accompanied any permission to withdraw because a hearing had concluded. CHM §

11118, It defies common sense and well-established Board principles concerning duplicative

and piecemeal litigation to suggest that a petitoner ¢an avoid this penalty period simply by losing

the issue it litigates and declining to seek review of that loss in favor of filing a new petition that

raises the same issues’.

" 1n this regard, it does not matter if the cases declaring that the Board will not toleraté pieceineal or duplicdtive
litigation arose in the unfair labor practice context as stated by thie Regional Director. As this ease demonstrates,
repetifive ‘and duplicative filings are just-as wastcful of the Board’s resources in the representation context as they
are in the unfair labor practice contexi.




Otherwise, there literally is no purpose in having rules establishing how a petioner must
request reviéw of Regional Director’s decision issued after a hearing closes. Any petitioner
would be allowed to try one theory related to a unit, lose, decline to request review, and refile
another petition seeking to relitigate the issve it lost or another issue concerning the same unit
that it could or should have raised in the first proceeding. It is easy to see how abuse of this
process could hold both employers and voting unit employees hostage to the restrictions and
risks of the election process for months or years”.

In the firial analysis, the Union disclaimed interest’, on the record, in any unit other than
the one it defined on the record. The Regional Director then determined that the only unit sought
by the Union was inappropriate. As a result, the Regional Ditéctor dismissed the First Petition.
The Union, in an effort to:avoid and ignere this decision-or the need for grounds to properly seek
its review, filed the Second Petition. The Second Petition as of this writing continues to seek
exactly the-same unit that the Regional Director found mappropriate. A petitioner should not be
allowed relitigate issues until it gets the decision it wants or can live with after seeing how its
othet positions and theories might fare as it tésts them one at a time in separate proceedings.
This is exactly the type of “repetitive and duplicative filings” the Board prohibits by atfaching
prejudice in representation proceedings. The prejudice should be tied to whether the petitioner
has participated in a hearing fo its conclusion, not the manner in which a petitioner chooses 1o let

a representation proceeding énd after a hearing has been concluded.

% Tt is important to remeinber that an employer acts af its peril whei making changes to wages, hotrs, and working
conditiofs during the sterile period when a petition is pending. If petitoners are allowed to drag out the
representation process for months or years with duplicative and repetitive filifigs, needéd changes and improvements
that would otherwise benefit potential unit emplovees could also be delayed. '

* Again, the Regional Director’s denial of this fact exhaults form over substance. Exhibit 2 at 2-3. While not
identiéal fo an incumbent union’s disciaimer of interest,the Unien’s emphatic réfusal to proceed to an election in'any
unit other than the one upon which it insisted is certainly a disclamer that it wishes to represent any other unit,
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- The Regional Director’s ruling should be reversed and the Employer’s Motion to Dismiss
should be granted for these reasons as well.

D. The Regional Director’s Finding that the First Petition and the Second Petition are
not Identical is Erroneous.

To support denial of the Motion to Dismiss, the Régionai Director stated that the units
sought by the petitions are not identical. Exhibit 5 at 3. This -=§tat'emcnt is both unexplained and
incorrect.

First, the Regional Director does not explain the differences between the two requested
wnits. Exhibit- 5 at 3. This'is because none exist. In case 21-RC-133636, ﬂle EUnion stated on the
record that it would proceed only in a unit of packaging, shipping, and receiving employees
without leads. See Exhibit 2 at 270. This r.cxacti'y what the Secend Petiton says ﬁhen it asks for
the same three clasifications to éxclusion of “all others.” The Union has refused to concede that
leads are not supeérvisors as found by the Regional Director in the D&O. See Exhibit 3.

Therefore, the units sought by the two petitions are identical. Since it is well established
Board policy that petitions seeking inappropriaté units should be dismissed, the Second Petition
should be dismissed. See CHM § 11100. Since this occurred after a hearing has closed, the
petition should be dismissed with prejudice for these reasons as well.

1. CONCLUSION

For all the foregoing reasons, Cargill respectfully requests that the ruling of the Regional

Director be reversed and the Employer’s Motion to Dismiss with Prejudice be granted.
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Dated: September 30, 2014

Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

75/
Douglas M. Topolski, Esq.
Ogletree, Deakins, Nash, Smoak & Stewart,
P.C.
1909 K. Street, N.W.; Suite 1000
Washington, DC 20006
(202) 263-0242

Ruth L. Goodboe; Esq.

Sarah M. Rain, Esq.

Ogletree, Deakins, Nash, Smoak & Stewart,
P.C.

34977 Woodward Avenue, Suite 300
Birmingham, M1 48009

(248) 593-6400

Attorneys for Cargill, Tnc.

19079135.1
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CERTIHFTCATE OF SERVICE

I HEREBY CERTIFY that on this 1st day of October, 2014 the foregoing Request for

Special Permission to Appeal Rulinig of the Regional Director Denying Erployer’s Motion to

Dismiss the Petition with Prejudice and Appeal of Ruling of the Regional Director Denying

Employer’s Motion 1o Dismiss the Petition with Prejudice was filed electronically: and that

service copics were sent by electronic mail to:

Robert A. Cantore, Esq.
‘Gilbert & Sackman

3699 Wilshire Blvd Suite 1200
Los Angeles, CA 90010
racipgslaw.org

William M. Pate, Acting Regional Director
National Labor Relations Board, Region 21
888 S. Figueroa Street, 9 Floor

- Los Angeles, California 90017
William.pate@nlrb.gov

Sylvia Meza, Field Examiner

National Labor Relations Board, Region 21
888 S. Figueroa Street;, 9th Floor

Los Angeles, California 90017
Sylvia.Mezainlb.gov

The undersigned further certifies that a copy of the foregoing document was served via

Federal Express this 1st day of October, 2014 upon the following parties:

William M. Pate, Acting Regional Director
National Labor Relations Board, Region 21
888 §. Figueroa Street, 9" Floor

Los Angeles, California 90017

William. pate@nirb.gov

s/

Robeit A, Cantore, Esq.
Gilbert & Sackman

3699 Wilshire Blvd., Ste 1200
Los Angeles, CA90010

Douglas M. Topolski
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leads and that Steve Lim are supervisors under the Act and
maintains that they are employees under the Act.

Can the parties briefly restate their positions regarding

the outstanding issues for the record? And whoever wants to go

first.
MR. CANTCRE: 1T will repeat the_?osition that —--
HEARING OFFICER MEZA: DOkavy,

MR. CANTORE: ~—— the leads are supervisors, that the

packaging, shipping and receiving is an appropriate unit. And
we also do not believe that ane additional employvee, Kimberly
Cruz, 4is in the packaging unit eveﬁ though she's listed here.
8he works in engineering, works on the other side of the tracks
and I don't know wﬁy she's in packaging.

HEARING OFFICER MEZA: Okay. Wait. So are you raising a
whole new issue at this time?

MR. CANTCRE: I am saying we're going to challengs her when
she votes.

HEARING OFFICER MEZA: Okay.

MR. CANTORE: Nothing more than that.

HEARING OFFICER MEZA: Okay. That's all you're saying?

MR, CANTORE: Yes.

HEARING OFFICER MEZA: Okay. ALl right. Okay. ZAnything

elze? (Okay. Mr,.TchlSki?

MR. TOPOLSKI: Ouxr —— our position hasn't changed since the
beginning of the-hearing. T believe that the Union -- that the
AVTranz
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HEARING QFFICER MEZA: Off the record then?

MR, CANTORE: -— we want to go forward in_another unit; and
now he's having second thoughts. So why den't ve -

HEARING OFFICER MEZA: Do we need to go off the record?

MR. CENTORE: We need to go off the record -—-—

HEARTNG OFFICER MEZA: OKay.

MR. CANTORE: -— for a minute,

HEARING OFFICER MEZA: Off the record.

MR. CANTORE: That's fine.
(OfE the record at 3:46 p.m.)

HEARING COFFICER MEZA: Okay. On the record.

Okay. 8o, Mr. Cantore, you were just discussing off the
record whether you wanted te change your —-

MR, CANTCRE: I would not.

HEARING CFFICER MEZA: -- position on accepting an
alternate unit. Okay. 'So, no?

MR. CANTQRE: ¥Wo.

HEARING OFFICER MEZA: Your answer's still the same? Okay.
All right. Iet's see here. Okay. Sd I think the last
question was whether there's anything further the parties
désire to present.

MR. CANTORE: 2nd the answer's no.

MR. TOPOLSKI: The answer's no.

REARING OFFICER MEZA: Okay. 5o both parties stated no.

And do the parties wish to waive the filing of briefs?

AViranz
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MR. CANTORE: No.

MR. TOPOLSKI: No.

HEARING OFFICER MEZA: Okay. &nd the briefs will be due —-
briefs will be due on August 19th, 2014. 7And that's seven days
from today, correct? All right.

Okay. Mr., Topolski, have all exhibits pbeen offerad?

MR. TOPOLSKI: VYes.

HEARING OFFICER MEZA: Okay. And, Mr. Cantore, have all
exhibits -~

MR. TOPOLSKI: Let's check the record.

HEARING OFFICER MEZA: -- been coffered?

ME. TOPOLSKI: Exhibits 1 and 2 is all T have. I believe
they've been offered and introduced, correct? Were Lhey?

HEARING OFFICER MEZA: Yes. Okay.

MR. CANTCRE: And all of mine, two exhibits?

HEARIKG OFFICER MEZA: 0Okav. So both Emplovér's Exhibit 1
and 2 have been received and Petitioner's Exhibit 1 and Z have
been receiVed_inté the record. ©Okay. 86 if there is nothing
further, the hearing will be closed.

MR. TOPOLSKI: Yeah:

MR. CANTORE: Yeah.

HEARING OFFICER MEZA: Hearing no response, the hearing is
ow closad,

(Whereupon, the hearing in the above-entitled matter was closed

at 3:54 p.m.)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.,!
Employer
and : Case 21-RC-133636

UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO. 324

Petitioner

DECISION AND ORDER

United Food & Commercial Workers Union Local No. 324 (Petitioner) filed the instant
petition on July 28, 2014, seeking to tepresent all fﬂli—.time and regular part-time packaging,
shipping, and receiving employees employed by the Employer at itd facility located at 566 North
Gilbert Street, Fullerton, Califomia for collective-bargaining purposes; excluding all other
employees, packaging leads, shipping leads, office clerical employees, professional employees,
staffing agency employees, guards and supervisors as defined in the National Labor Relations
Act?

The Emiployer contends that the petitioned-for unit is not an appropriate unit because it

does not include the maintenance, terminal, and quality-control employees, who share a

1 The Employer’s name appears as amended at the hearing,.
*The Petitioner’s name appedrs as amended at the hearing,
¥“The Petitioner amended the unit deseription at the hearing,




community of intefest with the petitioned-for employees. In addition, the Employer contends that
the packaging and _'shipping_ teads are not supervisors as defined in the Act, and should also be
included in the unit,

On Angust 12, 2014, a hearing in this matter was held before a hearing officer of the
National Labor Relations Board (_the Board), and the parties thereafier filed briefs. Pursuant to

the provisions of Section 3(b) of the National Labor Relations Act (the Act), the Board has

delegated ifs éuihority in this proceeding to me.

L THE iSSUES AND SUMMARY

The issues ate:

1. Whether the packaging, shipping, and receiving employees share an overwhelming
comntunity of interest with the maintenance, terminal, and quality-conirol employecs,
s0 as to be included in a single unit for purposes of collective bargaining.

2. Whether the packaging leads (Jaime Sedano and Rafael Rodriguez), the shipping lead
(Raymond Ramirez), and a quality-control employee (Steve Limy), are supervisofs
under the Act. The Petitioner contends that they are supervisors as defined by
Section 2(11) of the Act, The Bmployer contends that they are employees as defined
in the Act, and sﬁoﬁid be included in the unit,

Based on the record in its entirety, I find that the packaging and shipping leads are not

supervisors as defined in the Act, and should be included in agy appropriate unit. Thus, Ifind

that the petifioned-for unit is not an appropriate unit because it excludes tﬁe packaging and

shipping leads. At the hearing, the Petitioner stated that it does not wish to proceed to an i



election in any alternate unit if the unit sought by the Petitioner is deemed to be inappropriate.
Therefore, T hereby dismiss the petition.”

FACTUAL BACKGROUND

A. Overview of the Employer’s Operation

The Employeris engaged in the business of operating an oil processing facility in

Fullerton, California” Oil arrives at the facility in bulk via railcars or trucks. Itis then stored,

tested in a Iab at the facility, ceitain oils are blended, and bil ultimately get packaged and shipped
o cu_stamérs-.. A total of 51 employees (including 3 leads) work in the following départments:
teimihal, quality-control, maintenance, packaging, shipping, and receiving,®

Terminal employees unload the oil from railcars or trucks, and transfer it to the
appropriate tanks. The quality-control department (also known as the lab) isin charge of testing
the oil each time it gets moved within the facility and after it gets blended. This department has
four 1ab technicians who perforin the analysis to test the oil, Various employees, including
terminal employees, leads, and certain packaging empieyess, drop off oil samples at the lab for
testing. The maintenance depariment cutrently consists of four mechanics résponsible for
repairing equipment in the facility, 'inclﬁding equiptent used by machine operators in the

packaging department.

! Sines the Petitioner does not wish to procesd to an election in any alternate unit; it is not necessary to rule on the
{ssues of: (1) whether the packaging, shipping, and receiving employees share an overwhelming community of
interest with the maintehance, terminal, and quality-conirol employees; and (2) whether Steve Lim, a quality-control
employee, is a supervisor as defined in the Act.

* The parties agreed to a commerce stipulation: the Employer, a Delaware- carperatmn with a facility located at. %
Fullerton, Califdrnia, is engaged in the business of operating-an ofl processing facility. During the past 12 months, a |
representative period, the Employer purchased and received goods valued in excess of $50,000 which goods were
shipped directly to the Bmployer’s Fuﬂerton, California facility from points Jocated outside the State of Califonia,

E1ght employeas work in the terminal, 4 mquahw-con‘rro], 4 in maintenance, 23-in packaging, 9 In shipping, and 3
in recetving,



- Packaging-department employees pérform various tasks. There, employces operate one
of four lines: one where o_ﬁ is packed into 35 1b, jugs in a cardhoard boxes; one where it gets
packed as a 50 Ib. cube; one where oil gets packed into S-quart bottles; and a so-called OLE line
vihere oil getpacked in different types of smaller bottles. Among the packaging employses,
some work as relievers, votator operators, filler operators, or depallefizers. Relievers are
responsible for filling in and relieving anyone in the lines, votator operators operate a particular.
machine that adjusts the viscosity of the oil, filler operators operate the machines in the line, and
depalletizers remove boxes from pallets. Other p’ac’ka_ging employees use forklifts to move the |
packaged oil to a warehouse area.

Thereafter, the oil gets shipped out by employees in the shipping department. Shipping
employees either load trucks with finished product or perfc;nn clerical work related to shipping.

The receiving department handles the purchase and receipt of faw materials. The
purchasei coordindtes the puichase of raw materials while the other receiving employees operate
forktifts to unload and store the material at the facility.

Stephanie Poig (“Puig”) is the supervisor of the termiinal, packaging, shipping, and
receiving departments. In those departments, Puig is responsible for issuing any hecessary
discipline. She is also invelved in hiring for those departments. Employees go to her to recyliest
time off, and she approves vacation requests. Sheis also rééponsible for conducting performance

appraisals for those employees,

B, Packaging Teads Jaime Sedano and Rafael Rodriguez’
There are two leads in the packaging department; Jaime Sedano (“Sedano™), first-shift

lead, and Rafael Rodriguez (“Rodriguez™), the second-shift lead. Their duties are to monitor the

7 Neither of these two leads testified at the hearing,




schedule for the fines in packaging, The record evidence is not clear as to what “monitoring™ the
packaging lines entails. The packaging leads also take oil samples to the lab. In addition, they
monitor otders in the computer system and perform other computer functions. They can operate
the machines in the packaging area.
1. Jaime Sedano
a. Transfer / Recommendation to ransfer
The Petitioner presented Carlos Hen;andez (“Hernandez™), a receiving-departmient
employee, as a witness at the hearing, According to Hemandez, Sedano transferred him from the
packaging department to receiving department about three months ago. In this regard,
Hernandez testified that Sedano told him to “go and help at Tec elving” and left Tum there.
Hernandez admitted that he does not know whether Sedano received instructions from someone
else to transfer hira, Hernandez testified that Sedano simply told him to “go help” in receiving.
At the hearing, the Petitioner also presented employee Carlos Alban (“Alban”), who
testified that Sedano told him that Sedano was going to recommend him for his current position
as purchaser in the receiving department. The record is not clear as to when this conversation
took place.® According to Alban, Sedano was the purchaser before Sedano was promioted to be a
lead. Alban testified that Sedano trained Alban for two weeks for '_thé purchaser job sometime
before the official announcement was made that Sedano was going to become the packaging
lead. Alban further testified that Sedano told him, “You know what, I will put iy word, you
know, for you to be the purchaser.”
At the hearing, Alban also stated that he submitted an application for this job, and that

he was interviewed by Plant Manager Jesus Valadez, Project Engineer Linsay Farrell, and

® Alban has worked asa purchaser for about 7 moiths, Presumiably, the conversation happened around that tine.
Prior to becoming a purchaser, Afban worked in another area st the faciiity,




Sedano. On cross-examination, Alban admitted that hie doés not know what weight was given to
Sedano’s recommendation in the decision to move him to his current position.”

b. Assienment of overtime

Employee Israel Ramirez testified that Sedano has sometimes told him that he has to
come in on Saturday to work overtime, buf that most of the time the Employer asks for
voluntears to work evértime, On rebuttal, Puig testified that the overtime schedule is made by

Kelli Stiver, the production scheduler, If production is running behind, Stiver consults with Puig

to-determine whether overtime is necessary to catch up. The Employer tries to give employeés

advance notice of overtime, However, when enough notice cannot be provided, the Employer
will solieit volunteers. According to Puig, Sedano’s only role in this process is to write down the
names of those who volunteer, and submit them to her for approval of payroll

¢ Assignment of work

The only evidénce of Sedano’s involvement in the assignment of work was adduced by

certain questions asked by the hearing officer during Puig’s testimony. Puig testified that

packaging leads have assigned other workers to do certain specific task such as to go dump

reptocessed oil,
2. Rafael Rodriguez
As noted above, Puig testified that packaging leads (Sedano and Rodriguez) may assign
-employees.to oo dump teprocessed oil. There is no other evidence in the record specifically

pertaining to Rodrigiez’s duties as a lead,

? Puig, who was tiot working at the facility during the time that Alban was hired as the purchaser, testified that she
does not know who approved his transfer;




_ C. Shipping Lead Raymond Ramirez'®

The shipping department has one lead, Raymond Ramirez (“Ramirez”). All employess in
that department worlk the first shift. There are a fow hours during the:shift when Puig is not
onsite, and shipping lead Ramirez monitors the operation of the department. The record containg
limited evidence detailing what Ramirez does to monitor the department. This evidence
primarily comes from Puig’s testimony. For example, on cross-examination, Puig testified that if
a fight breaks out-among shipping employees.when:she is away, the shipping lead will call her.
She will then decide whether anyone should be sent home.

During examination by the hearing officer, Puig testified that Ramirez has assigned
others to do inventory checks, Inventory is foutinely checked once the end of each, mionth for
accountin_g purposes, but Ramirez can assign someone to do an inventory check at other times if
needed. Puig further testified that Ramirez can also assign employees to move produet from one
areg of t_he warehouse to another. According to Puig, Ramirez spends much of his time on what
the Employer calls “Idoc failures,” which means cotreeting computer-system comm*:nﬁca“tion
failures. There is ﬁo other evidence in the record describing Ramirez’s duties.

. Other BEvidence Related to the Sumervisory 8tatus of Leads.

Employee Alban testified that he was initially hited to work at the Employer’s facility ag
{ead-temporary worker through a staffing agency two years ago. Alban-testified that when he
was-a lead, he fired a worker “on the spot.” The record does not indicate precisely when this
happened. The worker that he fired was a teraporary erﬁpl-eyee whe got into a fight with another

temporary wotker, No further details of this incident were provided at the hearing,

** Raymond Rarmnirez did not testify at the hearing.




. Alban also testified that when he worked as a lead, he was not réferred toasa
“Supervisor One.” He claims that he first heard this phrase from a manager named Mike
Maittingly'* about two weeks prior to the hearing in this case, According to Alban, he and
Mattingly were discussing the Union when Mattingly mentioned that the leads were considered
level-one supervisors. No other employee testified that leads are known as “level-one

supervisors,” and no employees testified that they view their leads as supervisors.

ANALYSIS

A, Section 2(11) Supervisor Legal Frame Work

The Petitioner asserts that the packaging and shipping leads are statutory supérvisors as
defined by Section 2(11) of the Act. The party asserting that individuals are supervisors under
the Act bears the burden of proving their supervisory status. Kentuchy River Commmity Care,
Ine., 532 1.8, 706 (2001); Dean & Deluca New York, Inc., 338 NLRB 1046, 1047 (2003). -
Section 2(11) of the Act provides:

The term “superyisoir® means any individual having authority, in the interest of the

employer, to hife, transfer; suspend, lay off, recall, promote, discharge, assign,

reward, or discipline other eraployees; or responsibly to direct them, or to adjust

their grievances, or effectively to recommend such action, if in connection with the

foregoing the exercise of such authority ismot a merely routine or clerical nature, but

requires the use of independent judgment.

Under Board and Supreme Court precedent, in order to bea statutory supervisor, an
individnal must have the authority to effectuate or effectively recommend at least one of the
supervisory indicia enumerated in Section 2(11) of the Act, using independent judgment in the

interest of the employer. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006) (citing NLRB v.

Kentucky River Community Care, 532.U.8.706 (2001).

U The yecord is not clear as to who is Mike Mattingly, e was described by Alban as thie plant manager’s boss.



-Supervisory status must be established by a preponderance of the evidence. Gakwood
Healtheare, Inc., supra at 694, Lack of evidence is construed against the party asserting
.supefvi?cr;y status. Dean & DelucaNew York, Inc., 338 NLRB 1046, 1048 (2003). “[W]henever
the evidence is in conflict or-otherwise inconclusive on particular indicia or supervisory
-au‘{h(;rity,-_- [the Board] will find that supervisory status has not been established, at least on the
basis of those indicia.” Phelps Community Medical Center, 295 NLRB 486, 490 (1989), Mere
inferences or conclugionary statements, without detailed, specific evidence of independent
judgment, are insufficient to establish supervisory authority. Golden Crest Healthcare C'eni‘er,
348 NLRB 727, 731 (2006); Avante at Wilson, Inc.; 348 NLRB 1056, 1057 (2006). Furthet, job
descriptions and job fitles are only paper authority and are not given any controlling weight by
the Board. dvante-at Wilson, Inc., id.; Training School at Vineland, 332 NLRB 1412, 1416

(2000).

In the instant case, the Petitioner has failed to meet its burden in establishing the
supervisory status of the packaging and shipping leads. None of the packaging and shipping
‘leads were presented at the _heariﬂng'to testify with respect to their day-to-day duties. Only three
employee witnesses testified regarding the duties of the leads to whom they allegedly report, but
their testimony lacked detail. The record in general is devoid of detailed evidente as to the
resﬁonsibilities and duties of the leads. Instead the Petitioner relied largely on general
conclusionary statements made by the employee witnesses, and limited testimonial evidence
adduced by the Petifioner during Puig’s cross~.exa1_njna‘_[ion.

‘Thie Pefitioner claims that the leads are referred to by the Employer as level-one
supervisors. But, the only evidence presented to support this claim was Alban’s testimony that

Manager Mike Matiingly made a comment to that effect, This evidence is insufficient to prove.




this allegation. Although the Petitioner presented four employee witnesses, none of them testified

‘that the leads are known as level-one supervisots or that they view their leads as supervisors,

Moreover, as the Petitioner correctly noted in its brief, supervisory status is determined by an

individual’s duties, not by his job title or classification. As discussed below, the record evidence

regarding the leads’ duties failed to establish that the leads are supervisors.

‘B. Packaging Lead Jaime Sedano

The Petitioner comtends thit the packaging leads are supervisors because they can assign
employees to perform specifie duties, assign employees to specific departments, and assign
overtime.

However, the only evidence presented regarding the packaging Ieadé’ involvement in the
assignment of work was through Puig’s testimony when she stated that packaging leads can ask
employees to go “durnp reprocessed oil.” No specific examples-or direct evidence of work
assignments by the packa ging'iéad’s were presented. ‘Without other evidence, the act of simply
asking employees to dump o‘ii does not rise to the level of independent judgment necessary to
establish thet the leads exercise the requisite statutory authority to assign or direct. Accordingly,
the record evidence is insufficient to establish these indicia.

As tothe alleged assignment of employees to specific departments, employee Hernandez
testified that Sedano transferred him frorm the packaging department to the receiving department.
But, fhe‘ only other detail provided about Sedano’s involvement in this transfer was that Sedano
told Hernandez to “go help out in receiving,” Hernandez admitted that he did not know whether
Sedano was following instructions from someone-above him. The record evidence does not

establish who made the decision to fransfer Hernandez, nor does it fully describe the extent of

-10-




Sedano’s role in the transfer, Accordingly, this evidence is insufficient to show that Sedano and
the other leads have authority to transfer or reassign workers to different departmients,

The Petitioner also claims that leads can effectively make hiring recommendations. In
this regard, employee Alban testified that before it was officially announced that Sedano was
going to become a lead, Sedano frained Alban for the position of purchaser, a position held by
Sedane before he became a lead. Alban tesiified that Sedano told th, “Iwill put my word, you
know, for you to be the purchaser,”™ It is not cleat on the record whether Sedano made this
statement before or after he became 2 lead. Alban admifted that he submitted an application for
the purchaser position, and that he was interviewed by the plant manager along with a project
engineer and Sedano. However, the record lacks any details regarding the alleged interview or
the extent of Sedano’s participation in it. ‘Accordingly, without context and explaniation, I cantiot
find that Sedano effectively made 2 hiring recommendation, 2

Likewise, there is insufficient evidence to conchude that leads have authority to assign

overtime. The only evidence presented in support of this claim is employee Israel Ramirez’s
testimony that Sedano has sometimes told him that he has fo come in on Saturdays, but that now
the Employer seeks volunteers most of the time, The Petitioner did not present any further dgtail's
xegarcﬁng the assignment of overtime. On 1‘e‘x;uﬁal, Puig testified that the lead’s rolein
scheduling overtime is to solieit and write down the names of employees who volunteer for

overtime. Thus, the record evidence failed to establish that leads assign overtime, Where there is

2 Nor can I conclude that the leads have anfhority to discharge employess as confended by the Petitioner. Although
emiployee Alban testified that he fired a temporary eraployee when he was a lead sometime around one or two yesrs
ago, Alban provided very limited details of this event. Even if Alban exercised independent authority fo discharge
an employes, that would be insufficient to establish that the corrent leads at issue in this case (Sedano, Redriguez,
and Rarnirez) have the authority to discharge.

A11-




inconchisive evidence, the party asserting supervisory statis has failed to meet its burden, Dean
& Deluca New York Inc, 338 NLRB-at 1048,
The Petitioner did not present other evidence of Sedano’s supellvi-sor.authority. Therefore
1 find that Petitioner failed to meet its burden to prove that Sedano is a supervisor as defined in
Section 2(11) of the Act,
‘C.  Packaging Lead Rafacl Rodriguez
The only record evidence regarding the duties of packaging lead Rodiguez was

testimony by Puig stating that packaging employees {Sedano and Rodrigiez) can assign
ernployees to go “dump reprocessed 6il.” For the reasons discussed above, this evidence is
insufficlent to establish that the packaging leads are statutory supervisors., Therefore, I find that
the Petitionier failed to meet its burden to prove that Rodriguez i8 a supervisor as defined in
Section 2(11) of the Act,
D. Shipping Lead Raymond Ramirez

The Petitioner suggests that leads are supervisoss because they monitor the operations of
their department and are accountable for their performance when Puig is away from the plant.
Puig admitted that she is away from the facility during a portion of the shipping department’s
shift, and acknowledged that the shipping lead '(ﬁaWIez) monitors the department during this
time. However, no evidence was prodﬁced by the Petitioner to explain what Ramirez does to
“monitor” the department.

The only other evidénce that was presented regarding Ramirez’s duties was Puig’s
testimony that Ramirez can ass‘i:gn.employe es to do 'inv‘enf;my checks or to move product from
one part of the warehouse to another.;- This limited evidence suggests that these assigmiments are

merely routine and ministerial. Thus, the evidence 18 insufficieat to show that Ramirez exercised

~12-




any supervigsory authority. Therefore, I find that the Petitioner failed to meet its burden to prove

that shipping lead Ramirez is'a Section 2(11) supervisor as defined in the Act.

CONCLUSION

Based on the entire record in fliis matter and in accordance with the discussion above, T

find and conclude that;

1. The hearing officers’ rulings are free from prejudicial error and ure hereby
affirmed.
2, The Employer is engaged in commerce within the meaning of the Act and it will -

effectnate the putposes of the Act to assert jurisdiction herein.

3. The Petitioner is a labor organization within the meaning of Section 2(5) of the
Act,

4, The Petitioner did not meet its burden of establishing that the packaging and
shipping leads are supervisors as defined in Section 2(11) of the Act, Therefore, the
petitioned-for uhit is inapproptiate because it excludes the packaging and shipping leads,
5, Sinee the Petitioner does not wish to proceed to an election in any altemate unitif

the petitioned-for unit was deemed to be inappropriate, I hereby dismiss the Petition.
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ORDER
IT IS IEREBY ORDERED that the Petition in this matter, be, and it hereby is,
dismissed.
RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board’s Rules and Regulations, a request
for review of this Decision may be filed with the National Labor Relations Board, addressed to
the Executive Secretary, 1099 14" Street, N.W., 'Washiﬂgton, DC 20570-0001, This request
must be received by the Board in Washington by September 25, 2014, The request may be filed
electronically through E-Gov on the Agency’s website, www.nlrb.pov,™ but may not be filed by
facsimile,

DATED at Los Angeles, California, this 11th day of September, 2014,

Olivia Gareja ' :
Regional Director, Region 21
National Labor Relations Board

B T file the request for review electronically go to www.nlth.gov, select File Case Doclrments, enter the NLRB
Case Number, and follow the defalled instrictions. Guidance for E-filing 18 contained in ihe attathment supplied
“with the Regional Office’s initial correspondence on this matier and is also located inder “E-Gov” on the Agancy’s
webiite, wivwalrh.zov,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.
Employer
and.
UNITED FOOD & COMMERCIAL Case No. 21-RC_-I36:84§
WORKERS INTERNATIONAL UNION,
JLOCAL 324

Petitioner

EMPLOYER'S. MOTION TO DISMISS THE PETITION WITH PREJUDICE

Employer, Cargill, Inc. (“Bmployer™ or “Cargill”), through undersigned counsel,
respectfully requesis that the Regional Director dismiss the above-captioned petition with
prejudice. Accordingly, for the reasons discussed below, Employer’s, Motion to Dismiss
the Petition with Prejudice should be granted.

INTRODUCTION AND PROCEDURAL HISTORY

The petition in this case represents the second time within weeks that United Food
& Commercial Workers International Union, Local No. 324 (“the Union™) has .sougﬁt an
election in an inappropriate unit of a portion of the. production and maintenance employees
employed by Cargill at its Fullerton, California facility (“the Facility”), The ﬁrs\t petition
was properly dismissed. See Exhibit 1, Decision and Order (D&O) in Case 21-RC-133636
{decided September 11, 2014). This most recent petition _should_ be dismissed as well,

The Union filed its first petifion addressing the Facility on July 28, 2014 in Case

No. 21-RC-133636. Exhibit 1 at 1. After changing its position several times, the Union




sfate‘d at the unit determination hearing that it would procéed only in a unit of all full time
and regular part time packaging, shipping, and receiving employees. See Exhibit 1 at 1-2;
see also Exhibit 2, 21-RC-133636 2014 08-12 Hearing Transcript (Tr.) at 271721, The
Unien-contended that lead operators and employees should be excluded because they were
supervisors within the meaning of Section 2(11) of the National Labor Relations Act (“the
Act”). E.g Exhibit at 1. Cargill sought to include all lead operators and employees as well
as terminal, quality, and mainfenance employees, Id. 2-3. .

Upon' the record produced at a hearing. lasting a full day, the Regional Director
concluded in the D&O that the Union haa failed to meet its burden of showing that the lead
operators and employees were 2(11) supervisors. Exhibit T. Thus, the Regional Director
correotly concluded that the unit scught by the Unien was not appropriate, /d at 13, Since
the Union expressly disclaimed interest in proceeding in any unit other than the ons it
demanded that excluded the lead operators and employees, the Reglonal Ditector properly
dismissed the petition. Jd. at 13-14.

The Union responded by filing a second petition in Case No. 21-RC-136849 on
September 16, 2014. As explained to the Employer’s counsel by the Region, the.Union
again seeks a unit of only all full time and regular part time employees in the packaging,
shippirg, and receiving departimients, The Usfon refuses to concede that lead operators in
the departments it seeks must be patt of any appropriate unit as determined by the Regional
Director in Case No. 21-RC-133636. “Thus, the petition in this mater seeks exattly the

same unit already found inappropriate in Case No. 21-RC-133636.

I Only relevant portions of the franscript of the hearing in Case No. 21-RC-133636 are
‘includéd within Exhibit 2.
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The Employer informed the Region of its positien concerning the second petition
by e-mail on September 17, 2014. The Employer correctly observed that the unit sought
by the Union was inappropriate by definition because the Union refused to include the lead
employees the Regional Director just days before said must be included in any appropriate
unit. This alone should require dismissal. Second, the Employer correctly observed that
the Union had expressly disclaimed interest in any unit except the -.one upon which it
insisted at the hearing. Therefore, the dismissal in Case No. 21-RC-133636 should be
treated as one with prejudice, barring the Union from filing any petition concerning the
Facility’s production and mainfenance employees for 6 months.

Thie Region informed Employer’s counsel by telephone on-September 19, 2014 that
it was holding in abeyance the processing of the instant matter. A written notice was
issued on September 19, 2014 informing the parties of this fact and postponing indefinitely
the hearing scheduled for September 26 2014.

Late in the afternoon on September 22, 2014, Counsel for Employer-was informed
by telephone that the Region had decided to resume processing the petition in this matter.
‘The Region inquired as to whether Employer would be avai]abi;e for a hearing on October
2, 2014. ‘The Region stated that efforts-to obtain a stipulation would be pursued once the
time for filing a Request for Review in Case No. 21-RC-133636 expired: Counsel for the
Employer replied by stating that Emplo_ycr had not changed its position that the petition in
this matter should be dismissed. Employer was informed by e-mail on September 23,2014
‘that -notwithstahd'ing uncertainfy about whether Emp'loj{er’s witnesses might be available, a

hearing has been scheduled in this matter for October 2, 2014. This Motion follows.




ARGUMENT
As stated above, the Unibn was given every opportunity at the hearing held on
August 1_'2;,'2014 in Case No. 21-RC-133636 to present and change its positions concerning
unit determinations at the Facility. Indeed, it was given a recess near the close of the
hearing for the-sole purpose of reconsidering whether it would proceed in any unit other
than one it defined on the record. Exhibit 2, Tr. 271-72. After being given all the time it

evidence it wanted to.inttoduce; the Union clearly stated its conclusion. Whén asked after

. the recess if it wanted fo change its position that it would prc’)cecd-te an efection only in a

unit of packaging, shipping, and receiving employees without lead operators and
employees (see Exhibit 2, Tr. at 270), the Union said simply “No.” Exhibit 2, Tr. at 272.
Given these irrefutable circumstances, the National Labor Relations Board’s (“the Board™)
Rules and Reguldtions, well established legal principles, and the Casehandling Manual alf
require dismissal of this petition with prejudice.

First, the Board’s Rules and Regu’iaﬁons make clear that the unit determinations
made by the Regional Director afier consideration of a hearing record aré: “final,” 29 CFR
§ 102.67(H). The only way to challenge these determinations is to file a Request for
Review with.the Board, Jd. Even then, the grounds for review are very narrow. 29 CFR §
102.67(c). They do not include permitting a petitioner to change a position taken at the
hc;.aring solely because the party does not like the outcome that its position preduced. They
certainly .do not permit allowing a petitioner to ignore the procedures reﬁuiring a request
for review altogether by filing a new petition secking to re-litigate the same issues in the

same unit at the same facility while the first petition is still pending.




Second, any effort by the Union to change the _positi’oﬁ it took at the heérin-g in
Case No. 21-RC-122636 would by definition require a re»o?‘ening and then reconsideration
of the record, The Rules and Regulations do not permit the Union té do. this in the
circumstances created by the two petitions it has filed. A request o re-open the record
after the close of the hearing, 6r a motion for reconsideration or for a rehearing for that
matter, requires “extraordinary circumstances.” 29 CFR § 102.65 (e){1). Specifically
excluded from such grounds is raising any issue that could have been raised but was not
raised under any other section of the Rules. Jd: Indeed, a request to re-open the recoid or
for a rehearing requires specification of the error alleged, the prejudice to the;-'mo_vant
caused by this erior, what néw evidenice isto be produced, why it was not available at the
heaiing, and how it would change the result. 14 A motion for reconsideration requires the
identification of a material error with particularity and page number of the record. Of
course, these requests must-be made in the proceeding where the record was created, i.e.
Case No. 21-RC-133636. Id.

The Union cannot hope to even preténd that any “extravrdinary circumstances™
exist in Case No, 21-RC-133636 that would justify re-opening the reccrd, conducting a
rehearing, or pursuing re-consideration of the determinations in that case. To the-contrary,
the record makes clear that the Unioniwas given a recess at the hearing for the express
purpese of reconsidering ifs position as to whether and to what extent t would proc‘eéd witht
an election in any unit other than the portion the integrated production and maintenance
unit it sought. If it wanted to change its position on which units it finds acceptable, 1t
should have done so when given the opportunity in Case No. 21-RC-133636. Again, the

Union cannot avold consequences of its actions and decisions or the required procedures.




required to challenge these consequences merely by completely ignoring them in favor of
starting a new proceeding for sole purpose of re-litigating issues: that have been decided
already.

Third, the Board has been consistent in its view that parties should not be allowed
to litigate issues in an untimely or piecemnecal fashion. E.g 29 CFR § 102.65(e)(1)(no
motjon for reconsideration, rehearing or to re-open the record shall be considered by the
Regional Director with respect to any matter that could have but was not raised pursuant
any section of the Board’s Rules); and ¢f. Jefferson Chemical Co., Inc., 234 NLRB 992
(1972)(Board will not condone piecemeal litigation of ULP claims); Peyion Packing Co.,
Inc., 129 NLRB 1358 (1961)(same). The Union’s petition in this matter violates both of
these prinoifal-es.

The Union had every op_portuﬁity to change its position as to.what units 1t would
accept before and during the hearing in Case. No. 21-RC-133636. The Regional Director
issued her decision based upon the evidence in the record and the Union’s stated position.
as to whether and to what extent it would proceed to an election based upon determinations.
made on that record. Exhibit 1. The Union has procedu;fes available to it to challenge the
Regional Direetor’s determinations based upon the recotd and the positions asserted by the

“Utifon. Whether the instant petition is considered an effort to re-litigate the same issues
already decided m Case No. 12-RC-133636, or a piecemeal effort to offer 8 new position
in a new proceeding as to the same unit at the same facility that was addressed in Case 21~
RC-133636 that could have and should have been made in the first case, it is clear that the

‘Union’s petition in this case is improper and should be dismissed.




Finally, the Casehandling Manual makes clear that the instant petition should be
dismissed regardicss of how the Union attemptsto defing it. To the extent the Union secks
the same unit it sought in Case No. 21-RC-133636, this vnit has already been found
inap_propriatc and the petition should be dismissed for this reason alone. -Casehandling
Marual Part Two Representation Proceedings (CHM) § 11011, To the extent the Union
putports to change its position. in this case and seek a different portion of the unit at issue
in Case No. 21-RC-133636, it cannot do so without first accepting the dismissal of the
petition in Case No. 21-RC-133636, requesting review of the decision in that case, or
seeking withdrawal of the petition. Accepting dismissal, or any withdrawal to the extent
such an option is even available at this stage, must come with prejudice and with a six
month barto filing a new petition. Eg. CHM § 11112.1(a).

In the final analysis, nothing. 'a_]i,ow‘s a petitioner to file a completely new petition
while a petition filed by the same- petitioner addressing the same issues in the same unit at
the same employer facility is pending. This is particularly true when, as in this matter, the
sole reasons for filing the second petition are to avoid the determinations made. in the first
proceeding that the petitioner doés not Hke while proyjidin’g the petitioner the chance to re-
litigate issues that have already been decided, or raise issues that should have been raised
or can still be raised, in the first and pending proceeding. One need only state this position
to demonstrate ifs complete lack of merit. To Jet this matter proceed any further would
violate the requitements of the Board’s Rules and Regulations, viclate well-established
Board principles prohibiting raising issues in an untimely and/or piecemeal fashion, and

violate the provisions of the CMH. Indeed, declining to dismiss this petition is nothing




short of & denifal of due ;’)‘L‘Décss,- For these and all the reasons set ont gbove, this petition

should be dismissed immediately and wilh prejudice without further. proeeedings.

CONCLUSION
For-the reasons set forth above, Employer’s Motion: to Dismiss the Petition with
Prejudice should ke granted.  The pefition should be dismissed with prejudice and
Petltioner should not. be permitted to file a petition for any-election in a production and
maintenance it at Bmployer’s Follerton, California facility for a petiod of six months
from the date of the Order dismissing this petitios,
Respectfnlly sabmitted,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21,
CARGILL, INC.!
| Enxployer
and Case 21-RC-133636
UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO. 324°
’Peﬂﬁoné‘r

DECISION AND ORDER

United Food & Commercial Workers Union Local No. 324 (Petitioner) filed the instant:
petition on July 28, 2014, seeking to represent all full-time and regular part-time packaging,
shipping, and receiving employces employed by the Employer at its facility located at 566 North
Gilbert Street, Tullerton, California for collective-bargaining purposes; excluding all other
employses, packaging leads, shipping leads, office clerical employees, professional employees,
staffing agency employees, guards and supervisors as defined in the National Labor Relations
Act?

The Employer contends that the petitioned-for umit is not an appropriate unit because il

‘does not include the maintenance, terminal, and quality-control employees, who share 4

!“fhe Employer’s name appears as amended af the hearing.
% The Petitioner’s name appears as amended at the hearing,
* The Petitioner amended the it deseription at the hearing,




community of interest with the petitioned-for employees. In addition, the Employer contends that ' ' .

. the packaging and shipping leads are not supervisors as defined in the Act, and should also be

included i the onit.

On August 12, 2014, a hearing in this matter was held before.a hearing officer of'the
Nati’oﬁal Labor Relations Board (the Board), and the parties fhereafter filed briefs. Pursuant to , i
the provisions of Section 3(b) of the Nattonal Labor Relations Act {the Act), the Board has -. !

delegated its authority in this proceeding to me, ;

1. THE ISSUES AND SUMMARY

The issues are:

1, Whether the packaging, shipping, and receiving employees share an overwhelming y
community of interest with the maintenance, terminal, and quality-control employees, |
50 as to be included in a single unit for purposes of collective bargaining.

2. Whether the packaging leads (Jaime Sedano and Rafael Rodriguez), the shipping lead
{Raymond Ramirez), and a quality-control employee (Steve Lim), are supervisors
under the Act, The Petitioner conténds that they are supervisors as definied by
Section 2(11) of th‘é-Act.- The Employer contends that they are employees as defined
in the Act, and should be included in the unit.

Based on the record in its entirety, I find that the packaging and shipping leads are not

supervisors as defined in the Act, and should be included in any appropriate unit. Thus, I find

s i ny ppam e

that the petitioned-for unit is not an appropriate unit because it-excludes the packaging and

shipping leads. At the hearing, the Petitioner stated that it does not wish to proceed to an ' : - i
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election in any alternate wnit if the unit sought by the Petitioner is deemed: to be inappropriate.
Therefore, I hereby dismiss the petition.”

FACTUAL BACKGROUND

A, Overview of the Emplover’s Cperation

The Employer is engaged in the business of opersling an il processing facility in
Bullerton, California.® ©il arr'ivés at the facifity in bulk via raitcars or trucks. Itis then stored,
tested in a lab at the facility, certain oils are blended, and ofl ultimately get packaged and shipped
fo customers. Atotal of 51 employees (including 3 leads) work in the following departments:
terminal, quality-control, maintenance, peckaging, shipping, and receiving.’

Terminal employees unload the oil from railears or trucks, and transfer it to the
appropriate tanks, The quality-control departrhent (also known as the lab) is in charge of tesiing
the oil each time it pets moved within the facility and after it gets blended. This department has
four lab technicians who petform the analysis to test the 0il. Various employees, including
terminel employees, leads, and certain packaging employees, drop off oil samples 4t the lab for
testing, The maintenance department currently consists of four mechanics responsible for
repairing equipment in the facility, neluding equipment used by machine operators in the

packaging department.

* Sinoe the Petitioner does not wish to proceed fo an election in any elternate unit, it is not neeessary {orale an the
issugs of: (1) whefher the packaging, shipping, and receiving employees share an overwhelming community of
fnterest with the mainienance, terminal, snd quality-control employees; snd (2) whether Steve Lim, & gquality-control
smployee, Is & supervisor as defined in the Act.

*The parties-ageed to a commerce stipulation: the Employer, a Delaware corporation, with a facility located at
Pulleston, Califomia, is engaged i the business of operating an oil provessing facility. During the past 12 months, a
representative period, the Employer, purchased and received goods valued in excess of $50,000 which goods were
shipped directly to the Employer’s Fullerton, California facility from points located outside the State of California,

6'Eight emnployees work in the terminal, 4 in guality-vontrol, 4 in maitenance, 23 in packaging, 9 in shippig, and 3
in receiving.
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| Packaging-deparfment employees perform various tasks. Thers, employees operate one
of four lines; one where oil is packed into 35 {b. jugs in a cardboard boxes; one where it gets
packed as a 50 1b. cube; one where oil gefs packed into 5-quart bottles; and a so-called OLE line
where oil get packed in different types of smaller botiles, Among the packaging employees,
some work as relievers, votator operators, filler operators, or depalletizers. Relievers are
responsible for filling in and féheving anyone in the lines, votator operators operate a particular
madhine‘that adjusts the viscosity of the oil, filler operators operate the machines in the line, and
depallétizers remove boxes from pallets. Other packaging employees use forklifis. 1o move the
packaged oil 1o a warchouse area,

Thereafter, the oil gets shipped ont by eniployees in the shipping deparfment. Shipping
employees either load trucks with finished product or perform clerical work related to shipping.

The receiving department handles the purchase and receipt of raw materials. The
purchaser coordinates the purchase of raw materials while the other receiving employees operate
forklifts o unload and store the material at the facility.

Stephanie Puig (“Puig”) is the supervisor of the terminal, packaging, shipping, and
receiving departments. In those departments, Puig is responisible for issning any necessary”
disciplirie; She is also involved in hiring for those departinens, Employees go to her to'requast
time off, and she approves vacation requests. She is also 1‘e‘sponsi'ble for conducting performance

appraisals for those employees.

B. Packaging Leads Jaime Sedano and Rafael Rodriguez’
There are two leads in the packaging department; Jaime Sedano (“Sedano”), first-shift

lead, and Rafael Rodriguez (“Rodriguez”), the sécond-ghift 1ead, Their duties are to monitor the

7 Neither of these two leads festified at the hearing.




sche‘éule for thre lines in packéging. The record evidence is not clear as to what “moﬁito-ring” the
packaping lines ertails. The packaging leads also take oil samples to the lab, Tn addition, they
mionitor orders ity the- computer system and perform other computer functions. They can operate
the machines in the packaging area.
1. Jaime Sedano
a. Transfer / Recommendation to z‘rqnsfer
"The Petitioner presented Carlos Herﬂé.ndez (“Hernandez”), a receiving-department
employee, as 4 wilness af the hearing. According to Hemandez, Sedane transferred Tim from the
packaging department fo receiving department aboﬁt three months ago, Tn this regard,
Hernandez testified that Sedano told him to “go and help at hreceiving” and left him there.
Hernandez admitted that he does not know whether Sedano received Instructions froﬁ. someone
else to transfer him. Hernandez testified that Sedano simply told him to “go help” in receiving,
Atthe hearing, the Petitioner also. presented employee Carlos Alban (“Alban™), who

testified that Sedano told him that Sedano was going to recommend him for his current position
as purchaser in the receiving departmeént. The record is not ¢lear as to when this conversation
took jplace{g According to' Alban, Sedanio was the purchaser before Sedano was promoted to bhea
lead. Alban testified that Sedano trained Alban for two weeks for the purchaser job sometime
before the official announcement was made that Sedano was going to become the packaging
lead. Alban Turther testified that Sedano told hitn, “You know what, T will put my word, you
know, for you to bethe purchaser,”

At’the hearing, Alban also stated that he submitied an application for this job, and that

he was interviewed by Plant Manager Jesus Valadez, Project Engineer Linsay Farrell, and

% Alban has worked as » purchaser for about 7 months, Fresumably, the conversation happened around that time.
Prior to hecoming a purchaser, Alban worked in another area at thie facility.




Sedano, On cross-examination, Alban admitted that he does net know what weight was given.to
Sedano’s recommendation in the decision to move him to his current position’

b, Assienment of overtime

Bmployee Israel Ramirez testified that Sedano has sometimes told him that h@ hasto _ \
come in on Saturday fo work overtime, but that most of the time the Employer asks for
volunteers to work overtime, On rebutial, Puig testified fhat the overtime schedule is made by
Kelli Stiver, the production scheduler, I production is running behind, Stiver consults with Puig

to determine whether overtime is necessary to catch up. The Eroployer tiies to give employees

advance notice of overtime, However, when enough notice cannot be provided, the Employer
will solicit volunteers, According to Puig, Sedano’s only role in this progess is to write down the
names of those who volunteer, and submit them to her for approval of payroll.

e. Assignment of work

The only evidence of Sedano’s involvement in the assignment of work was adduced by
certain questions asked by the hearing officer during Puig’s testindony. Puig testified that
packaging leads have assigned other workers to do certain specific task such as o go dump
reprocessed oil. _ _

2. Rafael Rodriguez

As noted above, Puig testified that packaging leads (Sedano and Rodriguez) may assign

iemp’loyees to go durop reprocessed oil, T}ierie iz no other evidence in the record specifically i

pertaining to Rodriguez’s duties as alead.

? Pruig, who was not working at the facility during the time that Alban wes hired as the purchasey, testificd that she
doss not know who approved his fransfer.




C. Shipping [.ead Raymond Ramirez®

The shipping department has one lead, Raymond Ramirez (“Ramirez”). All employeesin
that department work the first shift. There are a few hours during the shift when Puig is not
ongite;-and shipping lead Ramirez moniters the operation of the depariment. The record contains
limited evidetios detailing what Raniirez does to menitor the department. This evidence
primarily corses from Puig’s testimony, For example, on cross-examination, Puig festified that if
& fight breaks out among shipping employees when she is-dway, the shipping lead will call her.
She will then decide whether anyone shonld be sent home.

Euring examination by the heal:hlg officer, Puig testified that Ramirez has assigned
others to do inventory checks. Inventory is routinely checked onee the end of ¢ash monih for
accounting purposes, but Ramitez ean assign someons to do an inventory check at other times if
peeded. Puig further testified that Ramirez can also assign employees to move product from one
area-of the warehouse to anothér. According to Pidg, Ramirez spends much of his time on what
the Employer calls “Idoc failures,” which means correcting computer-system cominunication
failures, There is no other evidence in the record describing Ramirez’s duties.

D, Other Evidence Related fo the Supervisory Status of Leads.

Employee Alban testified that he was initially hired to worlkeat the Employer’s facility as-
lead-temporary worker throvgh a staffing agency two years ago. Alban testified that when he
was a lead, he fired a woiker “on the spot.” The record dogsnot indicate precisely when this
happened. The worker that he fired was a tefapotary employee who got into a fight with another

temporary worker, No funther details of this incident were provided at the hesring.

1 Raymond Ramirez did not testify at the hearing.




Alban also testified that when he worked as a lead, he was not referred to as a
“Supervisar One.” He claims that he first heard this phrase from a manager named Mike
Mattingly'* about two weeks prior to the hearing in this case. According to-Alban, he and
Mattingly were discussing the Union when Mattingly mentioned that the leads were considered
level-one supervisors, No other employee t"es’{iﬁé‘d that leads are known as “level-one

supervisors,” and no employees testified that they view their leads as supervisors.

ANALYSES

A, Section 2(11) Supervisor Legal Frame Work

The Petitionet asserts that the packaging and shipping leads are statutory supetvisors-as
defined by Section 2{11) of the Act. The party asserting that individuals a1 supervisors under
the Act bears the burden of proving their supervisory status, Kentucky River Community Care,
Inc., 532 U.8. 706 (2001); Dean & Deluca New York, Inc., 338 WLRB 1046, 1047 (2003).
Section 2(11) of the Act provides:

The term “supervisor™ means any individual haviag autherity, in the interest of the

employer, (o hire, transfer, suspend, lay off, recall, promote, discharge, assign,

reward, or discipline other emaployees, ot responsibly to-direct them, or to adjust

their grievances, or effectively to recommend such action, if in connection with the

foregoing the exercise of such authority 18 net-a merely routine or clerical nature, but

requires the use of independent judgment.

{nder Board and Supreme Court precedent, in order 1o be a statutory supervisor, an

individual must have the authority to effectuate or effectively recommend af least one of the

supervisery indicia enumerated in Section 2(11) of the Act, using independent judgment in the

ihterest of the employer. Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006) {citing NLRB v.
\

Kentucky River Community Care, 532 118, 706 (2001)).

1 e vecord s not clear as to who is Mike Mattingly, e was described by Alban as the plant manager’s boss.




S_uﬁervﬁmy status must be established by a preponderance of the evidence. Oakwood

Hedlthcare, Inc., supra at 694. Lack of evidence is consirued apainst the patty asserting

supervisory status. Dean & Deluca New York, Inc., 338 NLRB 1046, 1048 (2003). “[Wihenevet

the evidence is in conflict or otherwize inconclusive on particlﬂar-jndicia_or supervisory
-a_uthc;rity, fthe Board] will find that supervisory status has not been established, at least on the
basis of those indicid.” Phelps Community Medical Center, 205 NLRB 486, 490 (1989). Mere
inferences or conclusionary statements, without detailed, speciftc evidence of independent
judgment, ave insufficient to establish supervisory authority. Goliden Crest Healthcare Center,
348 NLRB 727, 731 (2006); dvante at Wilson, Inc., 348 NLRB 1056, 1057 (2006). Further, job
descriptions and job titles are.only paper authority and are not given any controlling weight by

the Boatrd. Avarnte ar Wilson, Inc., 1d., Training Schaol at Vineland, 332 NLRB 1412, 1416

(2000).

In the mstant cass, the Petitioner has failed to meet-its burden in establishin g the
supervisory statiis of the péckaging: end shipping leads. None of the packaging and shipping
leads were presented at the hEaﬁng‘.’to testify with respect to their day-to-day duties. Only three
employee witnesses testificd regarding the duties of the leads to whom they alle gedly report, but
their testimony lacked detail. The record in general is devoid of detailed evidence as to the
responsibilities and dutiesof the leads. Instead the Petitioner relied largely on general
conclusionary statements made by the employee witnesses, and limited testimonial evidence . '
adduced by the Petitioner duxing Puig’s c;oss#exal_ninaﬁon, 7

The Petitioner claims that the leads are referred to by the Employer as level-one
supervisors. But, the only evidence presented to support this claim was Alban’s testimony {hat

Manager Mike Mattingly made a comment to that effect. This evidence is insufficient to prove




this éllegation. Although the Petitioner presented four employee witnesses, none of them teétiﬁeci
- that the leads are known as level-one sup&rvisar's-. or that they view their leads as supervisors,
Moreover, as the Petitioner correctly noted in iis brief, supervisory status is detertnined by an
individual’s duties, not by his job title or classification. As discussed below, the record evidence
regarding the leads’ duties failed to establish that the leads are supervisors.

B. Packaging Lead Jaime Sédano

‘The Petitioner contends that the packaging leads are supervisors because they can assign
employees to perform specific duties, assign employees to specific departments, and assign
overtime.

Hoiwever, the onily evidence presented regarding the packaging leads’ involvement in the
assignment of work was thifough Puig’s festimony when she stated that packaging leads canask
employees to go “dump reprocessed 0il.” No specific examples or direct evidence of work
assignments by the packaging leads were présenled. Without other evidence, the act of simply
asking employees to dump oil does not rise to the fevel of independent judgment necessary to
establish that the leads exercise the requisite statutory authority to assign or diréct. Accordingly,
the record evidence is insufficient to establish these indicia,

As to the alleged assignment of emiployees to specific departments,_ employee Hemandez
testified that Sedano transferred him from the packaging department to-the recejving department,
But, the only ofher detail provided about Sedano’s involvement in this transfer was that Sedano
told Hernandez to “go help out in receiving,” Hernandez admitted that he did not know whether
Sedano was following instructions from someone above him. The record evidence does not

establish who made the decision to transfer Hmﬁa‘nde@ nor does 1t fully describe the extent of

-10-




'Sedaﬁo’_s role in the fransfer. Accordingly, this evidence is insufficient to show that Scdam:}.and
the other feads have authority to transfer or reassipn workers to different departments,

The Petitioner also claims that leads can effectively malke hiring reconimendations. In
this regard, employee Alban testified that before it was officially arinounced that Sedano was
going to become a lead, Sedano trained Alban for the position of purchaser; a position held by
Sedano before he became a lead, Alban testified that Sedano told him, “I will put my word, you
know, for you to be'the purchasér.” It is not clear on the 1egord whether Sedano made this
statement before or afier he became a lsad. Alban admitied that he submitled an application for’
the purchaser position, and that he was interviewed by the plant manager along with a project
engineer and.Sedano, However, the record lacks any details regarding the alleged interview ot
the extent of Sedano’s participation in i, Accordingly, without context and explanation, I cannot
find that Sedeno effectively made a hiring recommendation. 2

Likewise, there is insufficient evidénce to conclude that leads-'haifc authority to assign
overtime. The.only evidence presented in support of this claim is employee Israel Ramirez’s
testimony that Sédano has sometimes told him that he has to come in on Saturdays, but that now
the Employer seeks volinteers most of the time. The Petitioner did not present any further d:a’tails
reparding the assignrhent of overtime. On r_el;:uﬁal, Puig testified thatthe lead’s role in
scheduling overtime isto solicit and write down the nemes of employees who volunteer for

overtime, Thus, the record evidence failed 1o establish that leads agsign overtime, Where there is

12 Wor can I conclude that the Jeads have autherity to Qischarge employees as contended By the Petitioner. Although
employee Alban testified that he fired 4 temporary employee when he wag alead sometime around one or two years
ago, Alban provided very limited details of this event. Even if Alban exercised independent authority to dischatge
an employee, that would be insufficient to establish that the current leads at'issue in this case {Sedano, Rodriguez,
and Ramirez) have the authority to discharge,




inconclusive evidence, the party asserting supervisory status has failed to meet its burden. Dean

& Deluca New York Inc, 338 NLRB at 1048,

The Petitioner did not present other evidence of Sedano’s supervisor euthority. Therefore
I find that Petitioner failed to meet its burden & prove that Sedano is a supervisor as defined in
Section 2(11) of the Act.
C. Packaging Lead Rafael Rodriguez
The only record evidence regarding the duties of packaging lead Rodriguez was

testimony by Puig stating that packaging employees (Sedano and Rodriguez) can assign
employees to go “dump reprocessed oil.” For thie reasons discussed above, this evidence is
insufficient to establish that the packaging leads are statutory supervisors, Therefore, I find that
the Petitioner failed to meet its burden to prove that Rodriguez is a supervisor as defined in
Section 2(11) ofthe Act.
D. Shippiag Lead Raymond Ramirez

The Petitioner suggests that leads are supervisors because they monitor the operafions of
their department and are accountable for their performance when Pyig is avway from the plant.
Puig admitted that she ig away from the facility during a portion of the shippihg department’s
shift, and acknowledged that the shipping lead (Ramirez) monitors the departinent dirdng this
time: However; no evidence was produced by the Petitioner to explain what Ramirez does to
*monitor” the department.

The only other evidence fhat was presented regarding Ramirez’s duties was Puig’s
testimony that Ramirez can assign employees to do inventory checks of to move product from
one part of the warchousé to another. This limited evidence suggests that these assignments are

merely routine and ministerial. Thus, the evidence is indufficient to show that Ramirez exercised
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atyy supervisory authority. Therefore, I find that the Petitioner failed to meet its burden to prove _ ,

that shipping lead Ramirez is a Section 2(11) supervisor as defined in the Act,

CONCLUSION | -
Based on the entire record in this traatter and in accordance with the discussioﬁ_ above, I |
find and concluds that; |
1., The hearing officers’ rulings are free from prejudicial error and are hereby I

affirmed.

2. The Employer is engaged in commerce within the meaning of the Act and it will
cffectuate the purposes of the Act to assert jurisdiction hereitr. |

3. The Petitioner is a labor organization within the meaning of Section 2(5) of the
Act.

4, The Petitioner did not meet its burden of establishing that the packaging and
shipping leads are supervisors as defined in Section 2(11) of the Act. Therefore, the
petitioned-for uhit is inappropriate becaunse it excludes the packaging and shipping leads.

5. Since the Petitioner does not wish to proceed to an election in any alternate unit if l

the petitioned-for unit was deemed to be inappropriate, I hereby dismiss the Petition,

13-




ORDER

dismissed.

IT IS HEREBY ORDERED that the Petition in this matter, be, and it hereby is, ) |
RIGHT TO REQUREST REVIEW
Under the provisions of Section 102.67 of the Board’s Rules and Repulations, a request
for review of this Decision may be filed with the National Labor Relations Board, addressed fo
|
the Executive Secretary, 1099 14™ Street, N.W., Washington, DC 20570-0001. This request |

must be feceived by the Board in Washington by September 25, 2014, The request may be filed

clecironically through B-Gov on the Agency’s website, wwwanleb.go _,B but may not be filed by
facsimile,

DATED at Los Angeles, California, this 11th day of September, 2014,

24 )

OliviarGarcié
Regional Director, Region 21
National Labor Relations Board

¥ To file the request for review-electronically po to www.nlih.gov, select File Case Docuntents, enter the NLRE |
Case Nuriber, and follow the detailed instructions, Guidance for E-filing is containied in the attachment supplied ‘
with the Regional Office’s initial correspondence on.this matter and i4 also located under “E-Gov™” on the Agency’s
website, www.nlrb. gy, '

-14-




Exhibit 2



|

OFFICIAL REPORT OF PROCEEDINGS. , , :
BEFORE. THE

NATTONAL LABOR RELATIONS BOARD

REGION 21

In the Matter of: |
Cargill, Inc., Case No. 21-RC-133636

Employer,

and

United Food & Commercial
Workers Union Lédal No. 324,

Petitioner.

Place: Leos Angeles, California
Dates: August 12, 2014
Pages: 1 through 274

Volume: 1

OFFICIAL REPORTERS

AVTranz
E-Reéporting and E-Transcription
B45 North 3xrd Avenue
Phoenix, AZ 85003
{602) 263-0885



10
11
12
13

14

17
18
19
20
21

22

270
leads and that Steve Lim are supervisors under the Act and
maintaing that they are emplovees under the Act.

Can the parties briefly restate their positions regarding
the outstanding issues for the record? And whoever wants to go
first, |

MR. CANTORE: I will repeat the position that --

HEARING OFFICER MLEZA: Okay.

MR. CANTORE: -~ the léads are supérvisors, that the
packaging, shipping and receiving is an apprepriate unit. And
we also do not believe that one additional émployée, Kimberly
Cruz, is in the packaging unit even though she's listed here.
She works in enginsering, works on the other side of the tracks
and I don't know why she's in packaging.

HEARING OFFLCER MEZA: Okay. Wait. So arg you raising a
whole new issue at this time?

MR. CANTCRE: I am saying we're going td challenge her when
she votes.

HEARING OFFICER MEZA:- Okay.

MR. CANTORFE: WNothing more than that.

HEARING OFFICER MEZA: Okay. That's all you're saying?

MR. CANTORE: Yes.

HEARING OFFICER MEZA: Okay. All right. Okay. Anything

else? OQkay. Mr. Topolski?

MR, TOPOLSKI: Our -- our position hasn't changed since the
beginning of the hsaring. I bhelieve that the Unicn -- that the
AVTranz
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HEARING OFFICER MEZA: OFf fthe redéord then?

272
|
|

MR. CANTORE: -- we want to go forward in another unit, and

now he's having second thoughts. . So why don't we --

HEARING OFFICER MEZA: Do we need to go off the record?

MR, CANTORE: We need to go eoff the record —-
HEARING OFFICER MEZA: Okay.
ME. CANTORE: -- for a minute.
HEARING OFFICER MEZA: Off the record.
MR. CANTORE: That's fine.
(Off the record at 3:46 p.m.)

HEARING QFFICER MEZA: Okay. On the record.

Okay. 8o, Mr. Cantore, you were just discussing off the

record whether you wanted te chande your -=-

MR. CANTORE: I would not:

HEARING OFFICER MEZA: -- position on accepting an
alternate unit. Okay. So, no? |

MR. CANTQRE: No.

HEARING. OFFICER MEZA: Yéuf answer's still the same?
A1l right. Lét's see here. Okdy. So I think the last
question wag whether thers's anything further the parties
deslre to prasent.

MR, CANTORE: And tlie answer's no.

MR. TOPQLSKI: The answer's no.

Ckay.

HEARING OFFICER MEZA: ©Okav. Se both parties stated no.

And do the parties wish to waive the filing of briefs?

AV Tranz
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MR. CANTORE: No.

MR. TOPOLSKI: No.

HEARING OFFICER MEZA: Okay. And the briefs will be diue --

briefs will be due on August 19th, 2014. 2and that's seven days
from teday, correct? All right.

Okay. Mr. Topolski, have all exhibits been offered?

MR. TOPOLSKI: Yes. "

HEARING OFFICER MEZA: Okay. A&nd, Mr. Cantore, have all
exhibits --

MR, TOPOLSKI: Let's check the record.

HEARING OFFICER MEZA; —- been offered?

MR, TOPOLEKI: Exhibits 1 and 2 is all I have. I believe
they've been offered and introduced, correct? Were they?

HEARING OFFICER MEZA: Yes. Ckay.

MR. CANTORE: And all of mine, two exhibits?

HEARTNG OFFICER MEZA; Okay. So both Employer's Exhibit 1
atid 2 have been received and Petitioner's Exhibit 1 and 2 have
been received into the record. Okay. So if there l1s nothing
further, the hearing will be closed.

MR. TOPOLSKI: Yeah.

MR. CANTORE:  Yeah. .

HEARING QFFICER MEZA: Hearing no response, the hearing is
now closed,

(Whereupon, the hearing in the above~entitled matter was closed

at 3:54 p.m.)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 21

CARGILYL, INC.

Employer

and

UN;_ITED*FQGD & COMMERCIAL Case No. 21-RC-136849
WORKERS INTERNATIONAL UNION,
LOCAL 324

Petitioner

EMPLOYER’S REPLY TO UNION’S OPPOSITION TO MOTION TO DISMISS THE -
PETITION WITH PREJUDICE

Bmployer, Cargill, Tne. (“Employer” or “Cargill”), through undersigned counsel,
respectfully replies to the Union’s Opposition (attached hereto as Exhibit 3' and referred to
herein as the “Opposition”) to the Employer’s Motion to Dismiiss the Petition with Prejudice
(hereinafler “Employer’s Motion™). For the reasons discussed below; as well as those brought to
the attenition of Regioral Difector previously, the Employer’s Mofion to Dismiss the Petition

with Prejudice should be granted. Additionally, the hearing scheduled for October 2, 2014

should be cancelled immediately.

The Employer’s Motion establishes beyond any serious debate that the Board’s Rules and
Regulations, applicable legal piinciples, and the Cas'effzandimg Marial all requirve dismissal of
{he instant petition with prejudice. The Union’s oppesition confiris this eonclusion. Indeed, the

Unifon does not addréss, much less attempt to challenge, any of the sound Jegal principles and

! The Exhibif attached hereto is numbered to follow sequentially those attached to the Einployer’s Motion, The
Untan’s Qpposition is aitached hereto because it was presented as letter attached to an e-mail. Thus, it isunclear
whether the Opposition hias been made a formal part of the record in this matter,

1




arguments advancéd by the Bmployer. Instead, the Union relies upon nothing more than
contradictory and internally inconsistent assertions to suggest that it should be permitted fo re-
litigate the issues it either raised and lost or waived in Case No. 21-RC-133636. The Regional
Director should reject this transparent and unsuccessful attempt at obfuscation for what it is and
disiniss the petition with prejudics,

Thus, the Unfon claims that ...it has not specifically excluded leads (or any other
classification) from the, petitioned for unit (as it did in Case No. 21-RC-133636).” Opposition at
3. This contention i$ misleading if it is not false. Immediately affer making this assertion, the
Union concedes that its defined exclusions to the unif set out in its petition contain, among
others, “all other employces”™ (other than the packaging, shipping, and receiving employees it
seeks exclusively in this case and sought exclusively in 21-RC-133636) and supervisors. Tt then
goes on to oping that since the Tead opeiators comprise less than 16% of the unit it séeks, . ..the
"‘"S't'andai‘dl” procedure would be to allow the leads to. vote subject to the Union’s challenge and
vwait and see ifa detenmination needs to be made.” Opposition at 3. Thus concludes the Union,
“_..the Region could and shonld 'sinlyly' a}IQw'the:- leads to vote subjeet o challenge by the
Union.” 74

These représentations make cloar that the Union at this time is still is seeking only oie
unit consisting only of packaging, shipping and receiving employees. Thie Union expressly
excludes “all others” anid the Isad operdtors. because the Undon still contends they e
supervisors, There would bc:n_é other reason fo suggest that leads vote subject to chaﬁcngc if
this was not the case. ‘Noamount of double talk can hide this unambignous position,

Thusg, the Union sn;eks in this case right now exactly the vmit the Regional Director found

not appropriate in Case No. 21-RC-133636. Exhibit 1. When the petition presents a unit that it




is not appropriate on its face, it must be dismissed. Casehandling Manyal {CMI) Section
11011, Thus, and conirary to {he Union’s notion that the supervisory status of the leads
“...doesn’t have to be decided, at least not now (Opposition at 2)...”, the Union’s failure to
concede expressly and immediately that the leads are not supervisors and are a part of any
appropriate unit fenders the petition defective on its face. Exhibit 1 and CMH section 11101,
The Union should not be permitted any further opportunities to pursue ifs vexatious posture,
This petition should be disniisséd now and for this reason alone.

Moreover, and in any event, it does not matter what position the Union might ultimately
take on any unit proposal in this proceeding. It had the opportumity to fully Titigate all unit issues
concerning its first request for an election at the Exployer’s Fullerton facility in Case No. 21~
RC-133636. The Usion let the matter proceed to a heaving. Even ai the hearing, the Union was
provided a Tecess 1o reconsider s position on the unit. Tt chose not to do so. At any time prior
to the close of the hearing or an election agreement, it could have withdrawn its petition and
sauight to re-file withoutprejudice. See CHM Section 11111, Tt chose not to do so. Even after
the Decision and Order was issued, the Union could have sought to reopen the record, move for:
reconsideration or file a request for review of the Re.gi't)nal Diiector"s decision. It chose to do
none of these things.

Thus; pursuant fo the Board’s Rules and Regulations, the decision of the Regienal
Director in Case No. 21-RC-133636 is now “fimal.” 29 CFR Section 1'02.67{!3)5 The petition i
Case No. 21-RC-133636 is dismissed. This dismissal is comectly treated as one with prejudice.
The Casehandling Marual makes clear that the purpose of dismissing a petition with prejudice is

to avoid exactly what the Union is deing in this case. “The purpose of levying prejudice is to




conserve the Agency’s résources by discouraging repetitive and duplicate filings:™ CMH section

11118.

‘The Union cannot be permitted to:

|
|
s consciously take a position at a representation heating after being given multiple f }
opportunities to alter that position; |

|

|

|

@ after that hearing has closed and the decision has been issued, fils a new petition

seeking to raise the ‘samie issues in the saine unit at the same facility while

intentionally declining to utilize the established procedures for seeking a review
of the decision rendered inthe, first hearing;

‘s ignore the decisioh rendered in the first hearing in its entirety;

e and then brazenly contend that it is entitled to re-litigate the very issues it cliose
not appeal without the_pre_sctibe:ri prejudice penally for no pthes reason than it did
not like the outcomie of the first proceeding and lias no viable grourds 1o

challehge them,

It is not an overstatement to say that allowing the Union to do this in the circumstances of this
: case ‘would make a mockery of the procedures for reconsideration and review set out in the
Board’s Rules and Regulations and Casehand]jng Manual. T would also constitute nothing less
than an arbitrary and blatant denial of the Employer’s constitutional due process rights. Futther,

allowing the Union to proceed in this case would alse constitute a violation of Sections 3(b) and

&) of the Act which require the Board and those to whom authotity is delegated in
representation maiters to-act in accordance with the both the statute and the Board’s regulations.

I the final analysis, the Union’s ¢laim that “it is certaioly ffue that nothing prevents” the

|
|
|
|
|
|
]
»

Union’s instant pefition is false: To the contrary, every applicable priﬁcip_le prevents the Union



from proceeding in this matter while it remains true that nothing pervifs or condones the
Union’s conduet. Thus, the Union literally offers nothing to refute these sound principles and -
conclusions: |
e The Regional Director’s Decision and Ordes i Case No. 21-RC-133636 is final
in the absence of a proper challenge by the Union in the manner required by the

Board’s regulations;

© The Board’s Rules and Regulations set out the -exclusive methads for seeking
reconsideration or review of the Regional Ditector’s Deeision and Oder in Case
No.21-RC-133636;

a  The Union did not seek reconsideration or review of the Regional Director’s
Decision and Order in"Case No. 21-RC-133636;

e ‘The Board’s Rules and Regfx;lz_xiions, policies and case law abhor and do zot
tolerate duplicative; repetitive, vexatious arid piccemeal litigation;

e The Petition in Case No. 21-RC-133636 was properly dismissed with pigjudice;

and

o Allowing the Union to pursue its stated puspose of re-Titigating exactly the same
issues concerning the same unit with the same eniployer at the same location that
it raised or could have raised in Casé No. 21-RC-133636 just days after receiving
a Decision and Oider in that case violates the Board’s Rules and Regulations,
policies, statutory responsibilities, and the Employer’s constifutional due process
Tiglits.

For these and all the reasons brought to the attention of the Regjonal "Directo;'_-, the instant

petition should be dismissed immediately and with prejudice. Because the petition should be



dismissed, the hearing currently scheduled for October 2, 2014 should be cancelled immediately
to avoid firrther waste of resources associated with this duplicative and vexatious proceeding,

CONCLUSION

For the redsons set forth above, as well as those brought to the atiention of the Regional
Director previously, the Employer’s Motion to Dismiss the Petition with Prejudice should be
granted. The petition should be dismissed with prejudice and.Peti_ﬁoger should not be peimitted
to file a petition for any election in a production and maintenance unit at Bmployes™s Pullerton,

California facility for a period of six months from the date of the Order dismissing this petitior.

Further, the hearing scheduled in this miatter Tor October 2, 2014 should be cancelled.

Respectfiily subriitted,

74
Douglas M. Taopolski, Esqg.
Ogleitee, Deakins, Nash, Smoak & Stewait, P.C.
1909 K. Street, N.W., Suite- 1000
Washington, DC 20006
(202) 263-0242

Ruthie L. Goodboe, Esq.

Sarah M. Rain, Esq. |
Ogletree, Deaking, Nash, Smoak & Stewart, P.C.
34977 Woodward Avenue, Suite:300
Birmingham, MI 48009

(248) 593-6400

- Attorneys for Cargill, Ine.

160495721



EXHIBIT 3

EXHIBIT:3



Gllbeft & SaCkmﬂﬂ . Eistablished 1945

ALAW CORPORATION ) St (e
Joseph L. Pailer Je. ! Michzel D, Weiner 3699 Wilshire Boulevard Smte 1200
Robert A, Cantote 2 Ryan Spillers _ Los Angeles, CA 9001042732
Srevren M. Rehaut Stephanie J; Joseph Telephone: 213.383.5600 523.938.3000
Lautie A, Traktman Sean M. Kraeiet Fay 2133831765 3239379139
Jay Smiths - Travis 8, West www.gslaw.org:
Jashua F. Young '
= Mo sitmitid in MY, ‘JY&PX ¥ Alvordmbried i AL,
2 v\ln Ademitied 1 N‘r Al adinivied 5 N3 & TH

Septemnber 25, 2014

Via Electronic and U.8. Mail

William Pate, Actmg Regional Director
NLRB, Region 21

888 South Figieroa Sireat

Ninth Floor

Los Arngeles, CA 90017-5455

Re: Cargill, Inc.
Case No. 21-RC-136849

. Dear Acting Regional Director Pate:

Please tonsider this letter the respomse by Petitioner United Food and
Commercial Workers, Local Union No. 324, UFCW, AYL-CIO (“Umon”) to therather
novel device employed by the Employer, Cargill, Ine. (“Employer™), to deprive its
employees of their rights under section 7 of the National Labor Relations Act (“Act”),
2911.8.C. § 157. Specifically, this letter is bieitig sent in 6pposition t6 the motion by the
Employer to dismiss the instant petltmn with prejudice, and thus ‘preventits employees
from e}c;er(:}smg ﬂlﬂll:‘ nght tﬂ Jnm of asswt labor orgamzauons [and] to bargain

The Union notes at tlié outset tha't, although it may be true that “nothing
[specifically] aliows a petitioner to file a completely new petition while a petition filed
* by the same petitioner addressing the sanie issues in the sameunit at the same employer

facility s pending” (Employer’s Motion af 7), it is certaindy true that nothing prevents

it. Thus, to accomplish its statutorily offensive goal of preventing an election in this
case, the Eraployer has offered absolutely no precedent for the extraordinary relief it
seeks, Instead, ithas resorted to m:sstatmg the current procedural posture of the petition
and twisting the Union’s positions on issues,




William Pate, Acting Regional Director
September 25; 2014
Page 2

As this case now stands, the Union has petitioned for a unit consisting of:

All full-time and regular part-time packaging, shipping; and receiving
emplovess employed by the Employer at its facility located at 566 Nosth
Gilbert Street, Fullérton, California, (Emphasis added).

Essentxally, the Umon haspetitioned fora traditional unit consisting of “afl smployees”
inthe Employer’s packag crmg, shipping, and receiving departments, and has sufficiently
demonstrated an interest in this unit,

Admittedly, the Union has not identified any classification of “employees” that
may (or may not) be included in the wnit. Althotgh this failure includes the lead
classificatidn, it also inelides ever

threg departments. And the Union has nor specifically excluded leads (ot any other
classification) from the petitioned-for unit (as it did in Case No. 21- RC-133636).
Indezd, the exclusions from the unit as petitioned for by the Union in this cdse consist
only of:

All other employees, mainfenance employees, terminal employess,
quality-control etnployees, technical employees, staffing agency
emplayees, office clerical employees, guards and supervisors as defirned
in the National Labor Relations Act. (Emphasis added).

Thus, contrary-to the Employer’s ipse dixit contention, the Usion is not seeking
to exclude leads from the petitioned-for unit, Indeed, ifleads working in the packaging,

shipping and/of receiving departments arg “employees” (as the Employer contends they

are), then they definitely are included in the petitioned-for unit. Admittedly, however,
if leads are “supervisors ds defined in the National Labor Relations Act” (as the Union-
contends), then they may bé exchuded. Thus, the real issue raised bythe Employer's
unorthodox motion is siof whether the petition should be dismissed {there is absolutely
no authonty for such an outsageous result), but whether the Union should be allowed
to raise the issue of the leads” supervisory status in this petition after having lost the
issue in Case No. 21-RC-133636. And the answer to this question is, it doesn’t havc to
be decided, at least not now,

What makes this petition different from any other petition is only the Regional
Director’s Decision and Order in Case No. 21-RC-133636, where she concluded that
the Union had not thet its burden of proving the supervisofy status of the Leads. Absent

other classification of emplovees working in the:



William Pate, Acting Regional Director
September 23, 2014
Page 3

this decision, the “standard” procedure would be to connt the number of employees in
the petitigned-for unit and the number of individuals at issue. The Region would then
decide whether their status needed to be decided before an election is held or afterwards
(and then only if their votes could determine the outcome of the election). Given that
the thiree leads at issué are less than 10% of the petitioned-for unit, the “standard”
procedure would be to allow the leads to vote subject to the Union’s challenge and to
wait and see if' a determination needs to be made.

But according to the Employcr the decision in Case No. 21-RC-133636 has
preciuded the Union from raising the issue of the supgrvisory status of the leads in this
proceeding, and thus the petition must be disiissed. But why? Oﬂe sitnply does not
flow logically from the other.

Ifthe Region agrees with the Employer that the Union is precluded from raiging
the statis of leads issue again, then the obvious solution would be to count any ballots
they may cast in the election, not to dismiss the petition and deny all &mployees their
section 7 rights. Besides, following proper briefing, the Region could decide that, for
public policy reasons — such as those stated in Congress’s decision to excluds

supervisors (who may hire, fire and otherwise discipline employees or effectively

recommend the safme} froma init of employees —and because this is not an adversarial

‘proceeding, a decision based solely upon the failure to prave the issue of supervisory
status should not bar raising the same issue in a subsequent proceeding, even if it
involves the same. union and the same employer. But perhaps most importantly, the
Region need not make this decision now.

Given that todayis the last day to seck review of the Decision and Order in Case
No.21-RC-133636 and that the Union has waived its right to seek review, there are anly
two possibilities left, By the time the Region considérs the Empluyer 'smotion and this
opposition, either thé Decision and Order will have becoms “final” and the petition
distnissed (see 29 CFR § 102. 67(b)) or the Employer will have filed its own tequest for
review of a issue that it won. If the forttiér, the Region should simply proceed with the
petition as it would with any other petition, If the latter, the Region should regognize the
Employer’s request for what itis, a baseless attempt fo delay the election where the best
it eould hope 1o obtain on review would be a stronger statement by the Board that the
Union had failed to meet its burden in the earlier proceeding. Under either scenario, the
Region could and should simply allow the leads the opportinity to vote subject to
chatlenge by the Uniion, Onlyif theirvotes conld determine flie ontcome of the election.
would it then benecessary for the Region to resolve any of these niovel issues.
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Williara Pate, Acting Regional Director |
September 25, 2014 R
Page 4

In suin, there is absolutely no reason fo delay the proceedings any longer, much
less to dismiss the petition entirely,

Very truly yours,

Gitbert & Saclman, a Law Corporation |

Robﬁifc_A. Cantore A

cor Douglas M, Topelskd, Bsq.
Sylvid Mesa, Board Agens
Greg Conger
Aftidrea Zinder
Gilbert Davila

LWr 1324 wod




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26th day of September, 2014 the foregoing

Employer’s Reply to Union’s Opposition to Motion to Dismiss the Petition with Prejudice was

filed electronically and that service copies were sent by federal express and electronic majl to:

United Food & Commercial Workers
International Union, Tocal 324

8530 Stanton Ave

Buena Park, CA 90620

William M. Pate; Acting Regional Direcfor
National Labor Relations Board, Region 21
888 S. Figueroa Street, 9% Floor

Los Angeles, California 90017
William.pate@nlb.gov

Robert A. Cantore, Esqg.
Gilbert & Sackman

3699 Wilshive Blvd Siite 1200
Los Angeles, CA.90010

rac@eslaw.org

Sylvia Meza, Field Examiner

National Labor Relations Board, Region 21
888 S. Figueroa Street, $th Flooi:

Los Angeles, Califomia 90017
Sylvia.Meza@nlib.gov

/sf

Douglas M. Topolski




UNITED STATES OF AMERICA
BEFORY THE NATIONAE LABOR RELATIONS BOARD
~ REGION 21

CARGILL, INC.
Employer _,
and ‘ _ Case 21-RC-136849
UNITED FOOD & COMMERCIAL
WORKERS INTERNATIONAL UNION,

LOCAL 324
‘ Petitioner

ORDER DENYING EMPLOYER’S MOTION TO |
DISMISS PETITION WITH PREJUDICE

On September 24, 2014, the Employer filed a Motion to Dismiss the Petition with
Prejudice. On S_eptembeIQS 2014, the Petitioner filed & Jotter in opposition to the Employer’s
motion, and on September 26, 2014, the Employer filed a Reply to Union’s Opposition to
Motion to Dismiss the Petition.

In its motion and its reply, the Employer contends that the-umit sought in this matter is
identical to the unit sought by the Petitioner in Case 21-RC-133636, é.nd that dismissal of the
ingtant petition is warranted because it was determined in Case 21-RC-133636 that the unit
sought .by the Petitionér was inappropriate. “The Eriployer further contends that the Board’s
~ Rules and Regulations prohibit the Petitioner from filing a new pétition concerning the same unit

of 'thc? Employer’s employees while the first pefition is pending; and prohibit the Petitioner from
Bling a new petition to re-hear of re-open the record in Case 21-]5{'(3-—133636, or to seek
‘reconsideration of the Decision and Order in that case. The Employer also asserts that the new
“petition is an effort to Litigate 1 1ssues in an untimely or piceemeal fashion.
‘The petition in this matter was filed on S¢ptember 16, 2014. The petition in Case ZIsRC-

133636 was filed by the Petztmn_er on _.-Tuljr 28,2014, Ina September 11, 2014 Decision and
Order, I dismissed the petition in Cass 21-RC-133636, after concluding that the ]?fetitio;rgr did
not meet its burden of estab]iﬁhi’n_g that ﬂlej'péckagmg and shipping leads it sought to exchrde -

from the unit are stipervisors as defined in Section 2(11) of the Act, and because the Petitioner

|
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did not wish to proceed to-an election in any alternate unit if the petiﬁqneé«for unit was déemed
te beinappropriate, - _

Contrary to the Employer’s contentions, dismissal of the instant petition is not warranted -
* simply because it was determined in Case 21-RC-133636 that the petitioned-for unit was
mappropriate (;r because, pursuant to the Board’s Rules and Regulations, the Regional Director’s
decision is final. The Board’s Rules and Regulations do not prohibit the filing of a petition while
another petition concerning the same unit has been dismissed pursuant to a Decision and Order
and during the period in which a reques't-for review can be filed. In any event, no party

requested review of the Decision and Order in Case 21-RC-133636, and that petition.is no longer

pending. Moreover, if a request for review of the Decision and Order in Case 21-RC-133636

had been filed, the instant petition would have been placed in abeyance and the hearing in this

matter scheduled for October 2, 2014, would have been canceled.

Further, the instant petition does not constitute a requést to re-hear or re-open the record
in Case 21-RC-133636, or a request for.reconsideration of the Decision and Order in that case,
and the Board’s Rules and Regulations in that regard do not apply here, where the Petitioner has
filed a new petition and not a motion for reconsideration of a motion 1o re-hear or re-open the
record in Casé 21-RC-133636. Likewise, the Bmployer’s argument that the instant petition is an
effort to litigate issues in an untimely or piecemeal fashion is misplaced as that arpument applies
to the lifigation of unfair labor practices, not the processing of petitions involving questions

conceming representation.

While the Employer contends that the dismissal of the petition in Case 21-RC-133636 . |
shoﬁld be tre‘atéd as-a dismissal with prejudice and bar the filing of a petition coricerning these |
employees for six months, there 1s no basis o dismiss a petition with prejudice in the Board"s
Rilles and Regulations or the Board's Casehandling Manual, Paf;;‘ Two, Representation
Proceedings (Casehandling Manual). The Employer iz:appropriately relies on Casehandling
Meamal Section 11118 in support of prejudice arguments, but that section concerns prejudice as
ft applies to the withdrawal of a petition. No such prejudice applies when a petition is dismissed,

Moreover, contrary o The"EmpIder’é contention, the Petitioner did niot disclaim Hiterest in any :
unit exeept the one sought in Case 21-RC-133636, but instead stated in that case that it did not |

wish to proceed to an election in any altérmate unit if the it sought was deemed 1o be



inappropﬁate‘ Thus, this is not a si%uatian where 2 ﬁeﬁﬁﬂn h:a;s. been withdrawn pursuaﬁt to an.
meumbent union’s disclaimer of interést, and no prejudice to the filing of a new petition applies. i
The Employer’s argument that:thé instant petitioﬁ should be dismissed under '
Casehandling Marual Section 11011 because it purportedly seeks a unitthat is inapproprizte on
its face 15 also misplaced. While the petitioned-for umit is similer to that of the peﬁtionedffor unit -
as amended at hearing in Case 21-RC-13363 6, it is not identical and I cannot conclude that the | .
petitioned-for unit in the instant case is inappropriate on its face and that dismissal is warranted |
atthis tme, : |
Finally, for the réasons described above, I reject the Employer’s arguments that refusing
to.dismmiss the petition at this time constitutes a denial of due process ora violation of Sections
3(b) or 9(¢) of the Act.
ACCORDINGLY, IT ISHERERY ORDERED that the Employex s Motion to Dismiss
the Petition with Prejudice is denied,

Dated: September 26, 2014

/S/OLIVIA GARCIA

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD

REGION 21 |
‘888 S FIGUEROA ST FL 9 g
LOS ANGELES, CA 90017-5449 i
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21

CARGILL, INC.!

Employer

and Case 21-RC-136849

UNITED FOOD & COMMERCIAL WORKERS
UNION LOCAL NO. 3242

Petitioner

DECISION AND DIRECTION OF ELECTION

United Food & Commercial Workers Union Local No. 324 (Petitioner) filed the instant
petition on September 16, 2014, secking to represent all full-time and regular part-time
packaging, shipping, and receiving employees employed by the Employer at its facility located at
566 North Gilbert Street, Fullerton, California; excluding all other employees, maintenance
employees, terminal employees, quality-control employees, staffing-agency employees, office
clerical employees, guards and supervisors as defined in the Act? !

The Employer conten.ds that the petitioned-for unit is not appropriate because it does not
also include the maintenance, terminal, and quality-control employees, who the Employer
submits share the requisite community of interest with the petitioned-for employees.

In addition, and as explained in more detail below, also placed in dispute in this
proceeding is the unit placement of four individuals (2 packaging leads; 1 shipping lead; and 1

quality-control employee). The Petitioner argues that these individuals are all supervisors

! The Employer’s name appears as amended at the hearing.
? The Petitioner’s name appears as amended at the hearing.
* The Petitioner amended the unit description at the hearing.

1



within the meaning of Section 2(11) of the Act. The Employer takes a contrary position, arguing

that they are all statutory employees.4

On October 2, 2014, a hearing in this matter was held before a hearing officer of the

National Labor Relations Board (the Board), and the parties thereafter filed briefs. Pursuant to

the provisions of Section 3(b) of the National Labor Relations Act (the Act), the Board has

delegated its authoﬁty in this proceeding to the undersigned.

I

A.

B.

Issues and Summary of Findings

Issues

Whether the packaging, shipping, and receiving employees share an overwhelming
community of interest with the maintenance, terminal, and quality-control employees,
s0 as to be included in a single unit for the purposes of collective bargaining.
Whether Jaime Sedano (packaging lead), Rafael Rodriguez (packaging lead), and
Raymond Ramirez (shipping lead) are supervisors within the meaning of the Act.
Whether Steve Lim (quality-control employee) is a supervisor within the meaning of

the Act.

Summary of Findings

Based on the record in its entirety, I find that:

1.

The petitioned-for unit of packaging, shipping, and receiving employees is an
approptiate unit, And the packaging, shipping, and receiving employees do pot share
an overwhelming community of interest with the maintenance, terminal, and quality-
control employees so as to require the inclusion of these three classifications in the

appropriate unit.

* The Employer also makes various procedural and/or due process arguments in support of its position that this
petition should be dismissed in fight of a prior petition involving these same parties, and the Decision and Order that
I issued in that case resolving a similar supervisory issue. This subject will be discussed more jnfra,

2




2. The Petitioner fatled to meet its burden of establishing that Jaime Sedano, Rafael
Rodriguez, or Raymond Ramirez are supervisors within the meaning of the Act.
Thus, these employees fall within the petitioned-for classifications of packaging
employees and shipping employees, respectively.

3. Based on my findings that quality-control employees are not to be among the
included classifications in the petitioned-for unit, it is unnecessary for me to decide
whether or not quality-control employee Steve Lim is a supervisor within the
meaning of the Act.

1L Brief overview of the Employer’s operations

The Employer is engaged in the business of operating a food-grade oil-processing facility
in Fullerton, California.” Qil arrives at the Employer’s facility in bulk via railcars or trucks. It is
then stored and tested in a lab at the facility. Certain oils are blended, and are ultimately
packaged and shipped to customers.

In terms of layout, the Employer’s facility has two distinct sides to it, which [ will refer to
as Side 1 and Side 2. Side 1 of the Employer’s facility ié where incoming oil is delivered, stored,
and tested. The Employer’s terminal employees, who unload and store the oil, and quality-
clontrol employees, who work in the lab, primarily work on Side 1. |

Side 2, which consists of a single building, is where processed oil is packaged and
shipped; and where raw materials that are used by the employees in the packaging department

are purchased and received.

* The parties agreed to a commerce stipulation: the Employer, a Delaware corporation, with a facility located in
Fullerton, California, is engaged in the business of operating an oil-processing facility. During the past 12 months, a
representative period, the Employer purchased and received goods valued in excess of $50,000, which goods were
shipped directly to the Employer’s Fullerton, California facility from points located outside the State of California.

3




" The Employer’s packaging, shipping, and receiving employees work primarily on Side 2.
The Petitioner is seeking aunit of these Side 2 employees.
The Employer also employs maintenance employees who do repairs. The maintenance
office is on Side 1, but maintenance employees may perform work on either side of the facility.
A total of 51 employees (including the employees whose supervisory status is at issue)
work in the classifications at issue, i.e. terminal, quality-control, maintenance; packaging,
shipping, and receiving employees.6

III.  Prior petition: Prior Decision and Order |

On July 28, 2014, the same Petitioner as in this case filed a petition in Case 21-RC-
133636. By that petition, the Petitioner sought to represent the following employees of the

Employer:

All full-time and regular part-time packaging, shipping, and receiving employees

“employed by the Employer at its facility located at 566 North Gilbert Street, Fullerton
California; excluding all other employees, packaging leads, shipping leads, office
clerical employees, professional employees, staffing-agency employees, guards and
supervisors as defined in the Act (emphasis in italics added). '

Note that the petitioned-for unit in the prior case is very similar to the petitioned-
for unit in this case, although it is not identical. By the prior petition, the Petitioner sought
to specifically exclude the classifications of packaging leads and shipping leads from the
appropriate unit. The Petitioner took the position in that case that the leads occupying those
positions are supervisors within the meaning of the Act. The Employer took a contrary position.
On August 12, 2014, a hearing was held in the prior case, during which the parties
presented evidence on the supervisory issue. During the hearing, the parties also presented

evidence with respect to the issue of whether the packaging, shipping, and receiving employees

% These employees are allocated as follows: 8 employees work in the terminal; 4 employees work in quality-contrel;
4 employees work in maintenance; 23 employees work in packaging; 9 employees work in shipping; and 3
employees work in receiving,



share an overwhelming community of interest with the maintenance, terminal, and quality-
~ control employees, so as to be included in a single unit for purposes of collective bargaining, i.¢.
the same appropriate-unit issue raised in this case.

During the representational hearing in the prior case, the Petitioner took the position that
it would not proceed to an election in any alternate unit.

On September 11, 2014, I issued a Decision and Order in that case, finding and
concluding, in relevant part, that the Petitioner had failed to meet its burden of establishing that
the packaging leads and shipping leads are supervisors within the meaning of the Act; and that
they should therefore be included in the appropriate unit.

Because Petitioner had sought to exclude these leads, and also had stated it was unwilling
in that case to proceed to an election in any alternate unit, I dismissed the petition. As a result of
the dismissal, it was unnecessary for me to decide the other issue, i.e. the appropriate-unit issue.

The Petitioner did not file a request for review with the Board of my Decision and Order.

IV.  Procedural issues involving the current petition; the Employer’s Motion to
Dismiss '

As reflected above, the Petitioner, in this case, seeks a similar unit as to the unit in the
prior case. Noteworthy, however, is that the petitioned-for unit in this case does not seek to
specifically exclude the classifications of “packaging leads” or “shipping leads.”

After the petition in this case was filed, but prior to the October 2, 2014 hearing on the
issues in this case, the Employer filed a Motion to Dismiss (“Motion”) the instant petition.
Therein, the Employer raised various procedural or due process arguments in support of its
position that the petition should be dismissed in light of the prior petition, and the Decision and

Order. The Petitioner filed 2 Response to the Motion, and the Employer then filed a Reply.




" By Order dated September 26, 2014, I denied the Employer’s Motion. In my Order,
discussed in detail the various reasons why the Employer’s Motion was without merit. For the
reasons set forth therein, T concluded that neither the prior petition, nor the Decision and Order,
foreclosed the Petitioner from filing and pursuing the instant petition, and the petitioned-for unit.

Since issuance of my September 26, 2014 Order, the Employer has continued to advance

the same or similar procedural and due process arguments. To that extent, [ reaffirm the

findings and conclusions set forth in my September 26, 2014 Order.”

V. The supervisory status issue of the packaging leads and shipping leads in this
case

In this case, the Petitioner has taken the position that it is unnecessary to resolve the
supervisory status (unit placement) of the packaging leads and the shipping lead. Rather,
Petitioner argues that these employees should be voted subject to challenge. Alternatively, the
.Petitioner argues that if the issue is to be resolved, that the employees in question will either fall
within the petitioned-for inclusions, or the petitioned-for exclusions (supervisor). .

During the October 2, 2014 hearing, the hearing officer placed the partiés on notice that

the supervisory status of these lead employees was an issue in dispute. The hearing officer also

solicited the parties’ positions as to the supervisory status of the leads,

Although the Employer argues that the Petitioner refused to take a position on this issue
at the hearing, after careful review of the record of the October 2, 2014 proceeding, I find that
the Petitioner did take a position on this issue. In this regard, the Petitioner argued that if T am to

resolve the supervisory status of the leads, the Petitioner is of the view that the leads arc

7 Contrary to the Employer’s suggestion in its post-hearing brief in this case, the Emplayer’s request for special
permission to appeal my Order (which was filed with and then (on October 2, 2014) denied by the Board, is not
pending before me. Nevertheless, and to avoid any ambiguity or any additional procedural delays, to the extent such
a request is in any way arguably before me, I deny it for the same reasons set forth in my September 26, 2014 Order.
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“supervisors” within the meaning of the Act.® But the Petitioner nevertheless chose not to
present any evidence in support of its position.”

In light of there being no new evidence introduced as to this issue in this case, I find, for
the same reasons set forth in my September 1_1, 2014 Decision and Order, that the Petitioner has
failed to meet its burden of establishing that the packaging leads and shipping lead are
supervisors within the meaning of the Act. As such, these leads properly fall within the included
classifications of packaging employees and shipping employees, respeclively, and are therefore
eligible to vote in the election to be held in this case.

A% & Appropriate-unit issue

Earlier in this decision, I provided an overview of the Employer’s operations, and set
forth the classifications at issue, for the purposes of deciding the appropriate-unit issue in this
case. Below is my discussion of the record evidence, as it relates to these classifications of
cmployees and their terms and conditions of employment.

A. Terminal Employees

Terminal employees receive and unload the oil from railcars or trucks, and then transfer it
to the appropriate storage tanks. Before unloading the oil, terminal employees will first take
samples of the oil to the lab, where the guality-control employees work, for testing, to make sure
that the oil meets appropriate specifications. Terminal employees also appear to be tasked with
handling the bulk oil load-out, i.c. bulk oil that is received, and then sent out without being
processed or packaged. The record reflects that termi